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C H I E F  E X E C U T I V E ’ S  M E S S A G E

A busy ending to 2015
By Stephen Sadie 

I hope you enjoy reading our final edition of 
Boardroom for the year. It gives me great pleasure 
to announce that Ann Crotty of the Sunday 
Times, will be a regular contributor to Boardroom 
magazine. In this edition, she writes on the issue 
of executive remuneration. We look forward to her 
thought provoking articles in future editions. 

This edition of Boardroom captures the highlights 
of the last quarter of 2015. 

1. Awards Ceremony

The Awards Ceremony, on 30 September 2015, 
was attended by some 200 guests. As we stood 
on the stage and called the graduates up, one 
was filled with a sense of hope that these new 
graduates will be the ones to take the profession 
to greater heights. They will have to deal with a 
business world that is undergoing tremendous 
change and will have to deal with the challenges 
of major technological breakthroughs and 
disruptive new business models. Slow economic 
growth is impacting on all businesses. The 
mining industry is shedding jobs at an alarming 
rate. At the same time, corruption seems be 
spreading its ugly tentacles everywhere making 
the job of a governance professional and 
accountant so much more difficult. 

However we have some bright new stars coming 
forward as evidenced by the prize winners. We 
look forward to their contribution in taking the 
profession forward. You can read more about 
this on page 12.

2. Premier Corporate Governance 
Conference

This conference has continued to live up to 
its name. Over 200 delegates attended the 
conference, which was held at the Wanderers 
Country Club on 27 and 28 October 2015. 
There was an amazing line-up of speakers. 
One of the sessions that both sporting and non-
sporting delegates alike found fascinating was 
the Governance in Sports session. Dr Ali Bacher 
gave a candid account of his early days as a 
cricket administrator. He said that he often woke 
up in the morning and made major decisions 
affecting cricket entirely on his own. Over the 

years, however he began to understand the 
importance of corporate governance processes. 
He witnessed the meltdown of Cricket South 
Africa (CSA) in the IPL bonus saga. However 
he spoke fondly of the courage of the former 
chairman of CSA, Dr Mtutuzeli Nyoka, who was 
isolated by the board over his refusal to accept 
poor governance. If you haven’t decided on 
your holiday reading yet, I can recommend the 
book Deliberate Concealment by Dr Mtutuzeli 
Nyoka, which gives an insider’s account of what 
happened in CSA. The boardroom shenanigans 
will be of interest to both cricket supporters and 
non-supporters alike. 

Dr Robin Petersen, of the SAFA Development 
Agency spoke about the corruption affecting 
FIFA and how this impacted on the FIFA World 
Cup held in SA in 2010. The implosion of FIFA 
over the past months have shown the whole 
world what can go wrong in an organisation 
when corporate governance is discarded. 
Barry Mocke, formerly of Cycling SA, dealt with 
the issue of doping in cycling and how Lance 
Armstrong’s confession turned the world of 
cycling upside down. Lastly, Dr Ishmail Jakoet, 
the company secretary of SARU, shared his 
experiences of sport administrators learning 
about governance. 

Delegates also found the second panel 
discussion on International Corporate 
Governance intriguing.  They realised that 
some of the issues we encounter in Southern 
Africa are similar to those in other parts of the 
world. The international delegates were in 
Johannesburg to attend a Corporate Secretaries 
International Association council meeting on 
29 and 30 October 2015. The following 12 
member countries attended the Council meeting: 
Australia, China, India, Indonesia, Kenya, 
Malaysia, Nigeria, Singapore, Southern Africa, 
UKRIAT, USA and Zimbabwe.

Ansie Ramalho, of the King IV Task Team, spoke 
about King IV, which should be out for public 
comment early in 2016 and will probably be 
launched in the last quarter of 2016. This will be 
a key issue for all governance professionals in 
2016.  You can read more about the conference 
on page 14.

3. Integrated Reporting Awards

Over 400 guests were present at the 
Montecasino ballroom on 11 November to 
experience the handing out of awards to 
the ten category winners. There was an 
interesting moment as Mervyn King walked 
up to the stage to hand over the award to 
the overall winner, Barclays Africa Group 
Ltd. There was a resounding applause as 
he was acknowledged as being the driving 
force behind integrated reporting both in SA 
and internationally. The Integrated Reporting 
Awards is one of the ways that companies are 
learning about the relatively new integrated 
reporting. Those who compile integrated 
reports go through the winning reports very 
carefully to see what it is that those companies 
are getting right. 

President, Johann Neethling, spoke on how 
CSSA had kept these awards going for the 
past 59 years.  We have much to be proud 
of in our history and have strong foundations 
to build on to take the profession forward to 
face the challenges of the 21st century. You 
can read more about the Integrated Reporting 
Awards on page 6.

4.CPDs

We ran 41 CPD seminars in the course of 
2015 throughout the Southern African region. 
We also increased the length of a number of 
the seminars to half day and full day seminars. 
A number of our seminars were fully booked. 

We thank all of our members and students 
who have supported the Institute this past 
year. The Institute is your Institute and we look 
forward to going from strength to strength. I 
wish all of our members and students a good 
break as you spend time with your loved ones 
over the holiday period.
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The Finance and Accounting Services Seta scooped up the laurels for the best integrated report in 
the public sector category in the Chartered Secretaries Southern Africa and the Johannesburg Stock 
Exchange’s 2015 annual Integrated Reporting Awards. 

“The Fasset team were elated to hear that Fasset had won this prestigious award for the second year in succession. The award confirms that 
we are successfully communicating ‘Fasset’s story’ in a way, which enables our stakeholders to make an informed assessment of the Seta’s 
performance and future prospects,” says Fasset CEO, Cheryl James.

Fasset has obtained an unqualified audit report for fifteen years in succession. “This achievement attests to the fact that Fasset’s financial 
reporting is transparent and complies with statutory requirements. It also confirms that Fasset is an ethical and well-run organisation and has the 
necessary structures, policies and procedures in place to minimise risks. While a clean audit report instils confidence among our stakeholders, 
integrated reporting raises the bar as there is full transparency and accountability and disclosure in all performance areas. This provides 
additional confidence. This is very important as Fasset is a custodian of public funds. Our stakeholders need to know that Fasset is spending 
their skills levies prudently and is using these funds to add value to its stakeholders in accountable and tangible ways,” James explains. 

Fasset was one of the first public entities in South Africa to embrace integrated reporting. “We have always actively sought out and 
implemented best practice, wherever possible. Recognising that integrated reporting is best practice, and also, aligned to the 2009 King 
Committee on the Code of Governance Principles for South Africa (King III Code) and the International Integrated Reporting Committee (IIC) 
Framework, we were one of the early adopters in South Africa, when we embarked on our integrated reporting journey in our 2012/2013 
annual report. Global Reporting Initiative principles of transparency, inclusiveness, auditability, completeness, relevance, sustainability, 
context, accuracy, neutrality, comparability, clarity and timeliness constitute the basis for our reporting,” she informs.  

James describes integrated reporting as “a rigorous process”. “It requires organisations to interrogate and constantly review how they add 
value to a range of stakeholders. This honest and transparent review on a continuous basis ensures that the organisation is performance-
driven. It also ensures that organisations do not sweep challenges or issues under the carpet,” she observes. 

To her mind one of integrated reporting’s key strengths lies in the fact that it compels organisations to report on their performance “warts and 
all.” “Integrated reporting means there is no scope to ‘cherry’ pick and only report on achievements, which position the organisation in a 
very positive light. Fasset believes that it is only by fully disclosing information about an organisation’s business model, organisational risks, 
performance, outputs and impact on the society and the environment and the challenges, which an organisation faces, that a true picture 
of organisational performance emerges. Our stakeholders want to know what the challenges and issues are and how we are addressing 
these,” she contends. 

Integrated reporting has also had a profound impact on Fasset at an organisational level. “Since embarking on our integrated reporting 
journey, our organisational thinking has become far more integrated. Communication has improved and departments no longer operate 
as functional silos. Integrated thinking has enabled us to maximise synergies between departments, our various skills upliftment interventions 
and our stakeholders. This synergy is assisting us to implement Minister of Higher Education and Training, Dr Blade Nzimande’s vision of an 
integrated post-school education and training system,” James reveals.

Fasset is very pleased with the progress it has made in its integrated reporting journey to date. “We are very cognisant of the fact that 
integrated reporting is a journey, not a destination. We will continue to learn and continue to benchmark ourselves against local and global 
leaders in integrated reporting. We are determined to constantly strive to raise the bar in integrated reporting within the public sector,” James 
concludes.  

Fasset produces the best public 
sector report two years in a row

 

Facebook: fasset.org  •  Linkedin: financial-and-accounting-services-seta-fasset-
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It’s difficult not to be completely cynical 
about efforts to rein in executive pay. As 
far back as the Nineties efforts to restrain 
executive excess have been turned on 
their heads and ended up boosting pay 
levels – the story of soaring executive pay 
is the story of unintended consequences. 
President Bill Clinton’s early efforts to 
curb pay by loading up the tax charge on 
any payments over $1 million in cash led 
to the rapid spread of more tax-efficient 
share options. Share options and their 
increasingly complicated spin-offs have 
been the primary source of executive 
wealth ever since. 

Then we all thought disclosure of the 
details of their pay would embarrass our top 
executives into showing some restraint. Not 
a chance. It very quickly became apparent 
our executives have all the sensibilities of 
a rambunctious school yard child. “That’s 
not fair, his is bigger than mine,” was 
the cry that members of remuneration 
committees most feared from executives 
who discovered their remuneration package 
was not as generous as the executives at 
an apparently similar company.

The fear of being found to have “underpaid” 
their executive colleagues on the board was 
the sole consideration in the ruminations 
of remuneration committees. They turned 
to remuneration consultants to give a 
veneer of science to their often-outlandish 
rewards. Remuneration consultants, always 
rewarded generously themselves, told them 
what they wanted to hear, what seemingly 
can never be challenged, namely that their 
pay awards were “market-related”.

More recently the powers-that-be thought 
the involvement of shareholders might 
encourage some remuneration restraint. 
And so in 2009 King 3 introduced the 
vote-on-pay. Crucially however, it was 
only an advisory vote and it was a vote on 
the often-vague remuneration policy not 
on the quantum of remuneration that was 
being awarded to executives. Until earlier 
this year it was impossible to know what 
the impact of this was as the JSE did not 
require companies to disclose details of 
AGM voting.

When the JSE finally dragged itself into line 
with international practice on this matter it 
was evident that shareholders (or rather 

the institutional investors who manage 
funds on behalf of millions of savers and 
employees) were reasonably exercised by 
remuneration policies. The public disclosure 
of AGM voting gave the institutions (who 
traditionally vote in favour of all AGM 
resolutions) the opportunity to show 
they were active. To date remuneration 
resolutions regularly receive “against” votes 
of around 25 percent. This apparently firm 
stance may be influenced by the fact that 
nothing really hangs on it apart from some 
embarrassment stemming from public 
disclosure.

But it seems things are about to change. At 
the CSSA Premier Corporate Governance 
Conference held in October Ansie Ramalho, 
who is working on an updated corporate 
governance code, outlined some of the 
changes that could be expected in the new 
code, due to be released in the second half 
of 2016. 

On the cards is the possibility of making the 
vote on remuneration a binding one and 
the introduction of a benchmark that would 
help to make the disclosed details easier to 
understand and compare.

Executive remuneration
By Ann Crotty, Sunday Times journalist
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If implemented these moves would not 
necessarily introduce an element of 
restraint but they would bring South Africa 
closer to the standards of some of the 
major economies. 

In the US the vote on pay is also non-
binding and is only required once every 
three years. However it is more vigorous 
as the vote is on the actual pay awarded 
to the five highest paid executives and 
not just on the remuneration policy. The 
US authorities also demand much more 
useful levels of disclosure including the 
details of any golden parachute or golden 
handshake contracts. Detailed disclosure 
of the use and cost of remuneration 
consultants is also required.

Although the number of negative votes on 
pay has tended to be low studies indicate 
that US companies have been more 
proactively responsive to shareholder 
concerns. However not sufficiently 
responsive to avoid the most recent 
development which is the requirement, 
effective from 2017, to disclose the pay 
ratios of their CEOs and the median pay of 
their workforce.

At present SA’s Employment Equity Act 
requires pay differentials to be reported…
to the Department of Labour; few people 
have seen evidence of such reporting.

In the UK (as in the Netherlands, Sweden, 
Norway and Denmark) the vote on the 
remuneration policy is binding and 
companies are required to provide much 
more detailed and accessible information 
on pay including a single figure for pay as 
well as loss of office payments.

If the remuneration policy is voted down 
the company can continue to use the 
latest policy approved by shareholders 
or it can call a general meeting to seek 
approval of an amended policy. 

Since January 2015 any payments made 
that are not consistent with the approved 
policy are deemed unlawful. The 
directors or shareholders (on behalf of 
the company) can attempt to recover the 
payment. If unsuccessful the directors 

can be held liable.

As in the US there have been very few 
rejections of remuneration policies 
but there are indications of increasing 
sensitivity.  However not sufficient to 
satisfy Vince Cable, former Secretary of 
State for Business in the UK and a major 
force for change. In her Remuneration 
Matters blog, UK-based Kaylan Massie 
refers to the disappointment expressed by 
Cable at a recent High Pay Centre event. 

The regulations have had some effect in 
getting institutional shareholders to think 
more about the impact of high pay but 
these individuals are too entrenched in the 
‘high pay culture’ to be effective in tackling 
the issue. Cable cautioned against over-
regulation but suggested that employees 
now be given a role in approving 
remuneration policy.

Australia’s disclosure requirements, like 
the UK, US and most other jurisdictions, 
are much more vigorous than SA’s and 
there is a mandatory vote on pay. If a 

company receives more than 25 percent 
votes against its policy it must explain 
the following year how it addressed 
shareholders’ concerns. A ‘two-strike’ 
rule means if there is a 25 percent plus 
vote against the policy in two consecutive 
years the shareholders can vote to force 
the directors to retire and seek re-election. 
This process has been initiated by a 
number of companies but so far no 
director has been replaced because of a 
remuneration policy. 

And just to prove how wily directors can 
be when it comes to something as critical 
as executive pay Australian companies 
have taken to ignoring proxy votes that 
reject their remuneration policies in favour 
of a show of hands at AGMs.

So there’s no doubt Ramalho’s proposals 
take us in the right direction but, judging 
by international precedent, more 
aggressive government intervention and 
the inclusion of employees may be needed 
to introduce some restraint.
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TOP 40 
Standard Bank Group 

Merit: MTN Group 

MID CAP 
Life Healthcare Group Holdings
Merit: Royal Bafokeng Platinum 

SMALL CAP
Hulamin

Merit: Harmony Gold Mining Company 

ALT-X/FLEDGLING
York Timbers Holdings 

Merit: Santova

LARGE STATE-OWNED COMPANY
Transnet SOC 

Merit: Airports Company South Africa

SMALL STATE-OWNED COMPANY
Development Bank Southern Africa 

Merit: Road Accident Fund

NON-LISTED COMPANY
Strate

Merit: Waco International Holdings

NPO/NGO
Cotlands

Merit: National Sea Rescue Institute and Little Eden

PUBLIC SECTOR 
FASSET

Merit: Legal Aid South Africa

REGIONAL COMPANY
Swaziland Sugar Association
Merit: Wilderness Holdings 

Prize winners
OVERALL

Barclays Africa Group
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MID CAP CATEGORY - Austin 
Whiteman (Diligent) presents the winner award 
to Jacqui Napier, Life Healthcare Group Holdings

SMALL CAP CATEGORY - Howard 
Fox (GIBS) presents the winner award to Alastair 
Petticrew, Hulamin

ALT-X/FLEDGLING CATEGORY - 
Songezo Zibi (BusinessDay) presents the winner 
award to Sue Hsieh, York Timbers Holdings

NON-LISTED COMPANY 
CATEGORY - Johann Neethling presents 
the winner award to Niresh Hiramun, Strate 

NPO/NGO CATEGORY - Rob Furney 
presents the winner award to Jackie Schoeman, 
Cotlands

PUBLIC SECTOR CATEGORY - 
Zubair Wadee presents the winner award to 
Lesego Lebuso, Fasset

REGIONAL COMPANY CATEGORY  
Brian Dialwa presents the winner award to Sipho 
Dlamini, Swaziland Sugar Association

SMALL STATE-OWNED COMPANY 
CATEGORY - Shamida Smit presents 
the winner award to Mohan Vivekanandan, 
Development Bank Southern Africa

LARGE STATE-OWNED 
COMPANY CATEGORY - Karyn 
Southgate presents the winner award to Masego 
Modisane, Transnet SOC

OVERALL WINNER - Mervyn King presents the overall winner 
award to Nola Richards, Barclays Africa Group

TOP 40 CATEGORY - Jacky Cuffley (Link Market Services) 
presents the winner award to Stephen Brickett, Standard Bank Group
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MC comedian Alan Committie entertains the 400 guests

Business Day editor, Songezo Zibi, addresses the 
audience

Soweto Opera Quadro
Keynote speaker Donna Oosthuyse, Director Capital 
Markets, JSE

Mervyn King and Stephen Sadie (CSSA CEO). Mervyn King was acknowledged for his contribution to 
integrated reporting in South Africa and internationally
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Good evening ladies and gentleman, it is 
my great pleasure to welcome you to this 
year’s Integrated Reporting Awards hosted by 
Chartered Secretaries Southern Africa and the 
JSE Limited.

The Integrated Reporting Awards have been 
rewarding the best-of-the-best in corporate 
reporting since 1956. Over the years, the Awards 
have evolved from pure financial reporting to the 
balanced form of reporting that we find in today’s 
Integrated Reports. What has however remained 
the same over time is that these Awards are still 
considered the yardstick for measuring cutting-
edge reporting within the listed, state-owned and 
NGO arenas. 

Firstly, tonight we recognise the companies 
who’ve embraced all aspects of Integrated 
Reporting, those who’ve communicated in 
a balanced and transparent manner to their 
stakeholders on important matters.

Secondly, and in my opinion most importantly 
- we acknowledge the people behind these 
reports – those of you gathered here tonight. 
These are the finance teams, the company 
secretaries, the investor relations teams and 
all their service providers. For most of you 
“deadline” has become your middle name and 
due to all the midnight meetings with printers, 
auditors and sponsors - you are constantly 
running the risk of being bitten by your own dog 
if you were to arrive home before dark. I salute 
you for your hard work and dedication.

I’d like to extend my gratitude to my fellow judges 
for committing their time, skills and energy. In 
particular, I’d like to thank our convenor, Zubair 
Wadee, for the tremendous amount of work 
that he puts in behind the scenes. It is however 
with sadness that I reflect on the empty seat of 
Joel Wolpert at our judges’ table, following his 
untimely death earlier this year. Joel played a 
tremendous role not only within the Institute, but 
also on this panel of judges. He is greatly missed.

To our sponsors, Link Market Services, Diligent, 
GIBS, Business Day and PwC, we acknowledge 
that without you, this event would not be possible 
and I extend our sincere thanks for your support. 

Our institute, Chartered Secretaries Southern 
Africa, is the oldest division of the Institute 
of Chartered Secretaries and Administrators 
which is based in the UK and has over 34 000 
members worldwide. As a champion of good 
governance, we are delighted to once again 
partner with the JSE in hosting this important 
event on the governance calendar.

According to the World Economic Forum‘s 
Global Competitiveness Report 2015, South 
Africa is ranked 3rd in the world when it comes to 
the ease of raising equity capital. 

What is impressive is that we are ranked ahead 
of the United States and the United Kingdom, 
both leaders in capital markets, who are ranked 
6th and 10th respectively. This is a reflection 
of the exceptional quality of the people and 

processes at the JSE. To Donna Oosthyse, 
Tania Wimberley and the rest of your colleagues 
at the JSE – thank you for once again joining our 
Institute on this journey.  

So to all the winners – the companies and the 
people within these companies. Well done and 
congratulations. Albert Einstein once said: 

“Strive not to be a success, but rather to be of 
value”

The winners in our various categories have 
indeed illustrated that, in their case, success and 
value are not mutually exclusive. 

Welcome address 
By Johann Neethling, President, CSSA. 
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OVERALL COMMENTS

Integrated reporting has come a long way 
from the heady days of its introduction 
in King III when very little guidance 
existed on how to prepare an integrated 
report. From its inception, South African 
companies have been at the forefront of 
grappling with the question of what exactly 
an integrated report is. It is remarkable to 
see just how far companies have come 
over these last few years. However, the 
journey is far from complete.

One of the areas that we have seen 
companies embrace in the period covered 
by the 2015 Integrated Reporting Awards 
has been the explanation of how the 
business creates value by depicting its 
business case. This allows the reader to 
quickly gain insight into what the important 
drivers of value within the business are, 
and of areas where the business may be 
vulnerable.

Linked to the business model is the 
discussion of the capitals. The capitals 
refer to financial, manufactured, 
intellectual, human, natural and lastly, 
social and relationship. Companies have 
focused on the capitals in preparing 
integrated reports, which have resulted in 
a fuller and more complete picture of their 
inputs (the capitals that are necessary 
for them to create value) as well as what 
they produce (their outputs). However, an 
area where many companies still struggle 
is in articulating how their businesses 
have impacted, from both a positive and 
negative perspective. Whilst we have 
seen some of the best reporters begin 
the discussion about these impacts, the 
majority of companies still have a long 
road ahead in this regard. Struggling 
with articulating outcomes is often due 
to a lack of integrated thinking within 
entities, meaning that, when companies 
are making decisions, the impact on the 
capitals is not necessarily considered.

Most companies report very clearly on who 
their stakeholders are, how they engage 
with them, and some even report on what 
their stakeholders’ concerns are. What 
is less clear though, is what companies 
do with these stakeholder concerns, and 
whether they factor them into the strategy 
of the company and the way the company 
goes about doing its business. 

Given the rate of disruption across most 
industries, and the resulting inability 
of many companies to respond in an 
appropriate and timely manner, it is 
encouraging to see the better reports 
begin to discuss what is happening in 
their external environment. However, even 
those that do report on this area, appear 
to struggle with articulating how they will 
respond to this changing landscape.

Encouragingly, we have seen many 
more companies link their strategy to the 
rest of the reporting, or use the capitals 
discussed above, as the glue that holds the 
report together. This has certainly helped 
make reports more cohesive and easy to 
understand, and has made them appear 
less siloed than in previous years.

Winston Churchill is reported to have 
lamented that he didn’t have the time 
to write a short letter, so he wrote a 
long one instead. This seems to be a 
problem facing some of the medium 
sized to smaller companies, who still 
appear to grapple with what is material 
to report on and what is not. It may be a 
matter of simply trusting their processes, 
and following a rigorous approach 
to materiality that will give them the 
confidence to trim down these reports. The 
long reports also make for a more difficult 
read, and often important information is 
dwarfed by the volume of less material 
information reported.

Looking back, there is no doubt that we 
have made significant progress. Reports 
tell a fuller story that provides more 

insight into how the business creates 
value. Looking at 2015 in isolation leads 
to a conclusion that companies have 
again made progress, albeit at a slower 
pace than in previous years. Companies 
in the middle and lower tiers have taken 
the opportunity to improve their reports 
based on what they have seen the top 
companies report on. The seeds that 
were planted in the integrated reports of 
some of the larger companies last year, 
like discussions on capitals, have come 
to bear fruit which is indeed encouraging. 
Yet the road to progress in integrated 
reporting is less clear unless companies 
embrace holistic thinking and making 
decisions in an integrated manner. Until 
this happens, our progress will continue 
to be in short and superficial bursts rather 
than in meaningful strides.

Judges’ comments

Top 40
This category again produced an 
outstanding quality of integrated reports. 
The reports were well structured 
and articulated a clear story of how 
the organisation created value and 
what the drivers of value were. The 
integration between strategy, risk and 
key performance indicators have also 
improved significantly.

Midcap
This category excelled in presenting 
business models which were holistic 

Judges’ Report

Zubair Wadee, Convenor of Judges, (Director) 
PricewaterhouseCoopers



boardroom | Issue 4 | 2015 page       11

in their presentation and conveyed a 
keen sense of what the business did. 
Companies in this category also explained 
their key markets very well, and explained 
how they were reacting to their business 
environment.

Small Cap
There was a definite effort in this category 
to focus on making the reports easier 
to understand and more readable. 
Companies also focused on explaining 
how they created value by better 
articulating their business models.

AltX and Fledgling
Companies in this category have focused 
on telling an integrated story of how 
their business operates. Whilst there is 
still room for improvement, the level of 
reporting in this category has significantly 
improved, and the winners have produced 
reports that are comparable to their larger 
peers.

Large State-owned
Reporting in this category was once again 
at an excellent level, with the reports of 
the top companies comparing favourably 
with their Top 40 peers. Companies were 
excellent at articulating their strategy 
and vision, and the performance metrics 
that will be required in order for them to 
achieve their objectives.

Small State-owned
Companies in this category were good 
at articulating the risks they faced. They 
also provided good historical information 
to allow the reader to see progress over a 
period of time. Lastly, reporting against the 
shareholder compact was also very good.

Public Sector
The reports were well presented, with 
a good focus on what was important to 
stakeholders and how this tied back to 
the entity. There was also good reporting 
on performance during the period against 
stated objectives. Good progress has been 
made in this category.

Regional
Another category where the quality of 
reporting was impressive. Companies in 

this category appear to have focused on 
making their reports slicker and easier to 
read. The use of diagrams and pictorials 
to reflect the business model and the 
interaction between the different parts of 
the report were very good.

Non-listed
Companies in this category have begun to 
embrace integrated reporting. The judges 
saw good depictions of the business model 
as well as discussions on the strategy of 
the company and how it managed risk.

NPO/NGO
This category again produced good 
reports. There is clearly much effort that 
goes into these reports. The reporting 
on the social aspects and how funds are 
used, together with the clearly defined 
objectives of the entities, made for good 
integrated reports.

Judges 2015
l Zubair Wadee, Convenor of Judges, (Director) PricewaterhouseCoopers
l Stephen Cranston, (Associate Editor) Financial Mail
l Johann Neethling, (Director) Chartered Secretaries Southern Africa
l Leigh Roberts, Leigh Roberts Consulting
l Prof John Ford, Gordon Institute of Business Science
l Tania Wimberley, (Head: Financial Reporting Issuer Regulation) JSE Ltd
l Joanne Matisonn, (Technical Adviser) Chartered Secretaries Southern 

Africa
l Prof Warren Maroun, Wits School of Accountancy
l Ashley Green-Thompson, (Associate) Southern Africa Trust

Sponsors 2015
l Link Market Services  l Diligent
l GIBS l PwC
l Business Day
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Graduates, prize winners and their Guests

nicky edmunds looks on as sikkie kajee cappinG 
Busisiwe khanGale 

Baldwin masetlha and shamida smit watch as johann neethlinG 
cappinG Florence dzimwasha

Awards Ceremony 2015 
By Sandy van Niekerk, Student and Examinations Manager, CSSA

Graduates, prize winners and their guests 
were warmly welcomed by Johann Neethling, 
president, to the Awards Ceremony held on 
Wednesday, 30 September 2015 at the Wits 
School of Education. Approximately 200 
people attended the ceremony. 

Stephen Sadie, CEO, delivered a strong 
message, which made the students feel 
that their hard work and perseverance 
was appreciated and admired. After the 
Awards Ceremony the guests finally had 
the opportunity to relax, allowing them to 

share their success with their loved ones and 
fellow colleagues. The dinner took place in 
a warm and cozy setting – all in line with the 
Christmas theme. Graduates, prize winners, 
directors and staff all mingled and enjoyed 
the festive celebration.

kenneth lethwane – 
Graduate 

kirsten leGG - Graduate

Boitumelo lesokwane – 
Graduate 

navin sammy - Graduate john kleintjies – Graduate dawood dada – Graduate
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PRIZE WINNERS – MAY 2015
Financial Accounting I 1st Prize Fiona Eaton

2nd Prize Liberty  Chikumba
Communication 1st Prize Nomandla Mbanjwa 

2nd Prize Zandra Swart 
3rd Prize Refiloe Rakwena 

Economics 1st Prize Zandra Swart 
1st Prize Auxcillia Manyika 

Management Principles 1st Prize Cynthia White
2nd Prize Remember Mubaiwa
3rd Prize Omasen Ganas
3rd Prize Rentia Viljoen 

Managing Information Systems 1st Prize Mxholisi Dube
2nd Prize Nicole Spruijt
3rd Prize Khosi Kubeka

Advanced Commercial Law 1st Prize Liane De Witt
2nd Prize Petronella Banda

Management Accounting 1st Prize Oarabile Mokgosi
1st Prize Nonsikelelo Mlilo
2nd Prize Zaelia Lessing

Corporate Administration 1st Prize Tristan Parsadh
2nd Prize Nellie Kithuka
3rd Prize Shereen Makae

Corporate Financial Management 1st Prize John Williams
2nd Prize Rudolf Essel
3rd Prize Ruwimbo Nhando

Corporate Secretaryship 1st Prize Jabulani Makhaye
2nd Prize Fadzai Mukosera
3rd Prize Lindelwa Mngomezulo

Corporate Governance 1st Prize Ayanda Ceba
2nd Prize Stephen Nel
3rd Prize Mary Lamb
3rd Prize Gerard Van Der Merwe

PRIZE WINNERS – OCTOBER 2014
Communication 1st Prize Evelyn Baiden-Amissah 

2nd Prize Ashina Ramkisson 
3rd Prize Nicola Wisbey

Economics 1st Prize Fiona Eaton 
2nd Prize Sean Muringayi 
2nd Prize Petronella Banda 

General Principles of 
Commercial Law

1st Prize Nemnqophiso Sobayeni

1st Prize Herbson Machingura
2nd Prize Asanda Filita

Taxation 1st Prize Tennyson Mucheka
Management Principles 1st Prize Nicole Spruijt

2nd Prize Kgaogelo Thipe
3rd Prize Mxholisi Dube

Managing Information Systems 1st Prize Kgaogelo Thipe 
2nd Prize Geraldine Heyne
3rd Prize Lindani Dube

Advanced Commercial Law 1st Prize Elizabeth Cullinane
Management Accounting 1st Prize Lindiwe Mkhize
Corporate Financial 
Management

1st Prize Evans Mushonga

2nd Prize Gift Chitwanga
3rd Prize Timothy Cruise

Corporate Secretaryship 1st Prize Felicity Ziga
2nd Prize John Williams

Corporate Governance 1st Prize Adda Angula
2nd Prize Zoe Truelove Waters
2nd Prize Lovelyn Bassey
3rd Prize Patricia Stretch

liane de witt – may 2015 
1st prize For advanced 
commercial law

john williams – octoBer 
2014 2nd prize For 
corporate secretaryship 
and may 2015 1st prize  
For corporate Financial 
manaGement

rememBer muBaiwa - 
may 2015 2nd prize For 
manaGement principles

ashina ramkisson – 
octoBer 2014 2nd prize For 
communication

kGaoGelo thipe – octoBer 
2014 2nd prize For 
manaGement principles 
and 1st prize For manaGinG 
inFormation systems
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The Premier Corporate Governance 
Conference 2015
By Joanne Matisonn, Technical Adviser, CSSA

CSSA held its 2015 Premier Corporate 
Governance Conference at the Wanderers 
Club, Illovo on 27 and 28 October 2015. 
There were over 200 delegates at one of the 
largest corporate governance conferences 
in 2015. Chris Gibbons, the Master of 
Ceremonies, challenged the speakers 
with insightful questions, supplemented by 
delegates at the Conference.

COMPANIES ACT

Prof Michael Katz, gave an insightful 
overview of how the market has responded to 
the new Companies Act. His key observation 
was that companies have not exploited the 
opportunities and flexibility provided for in the 
Companies Act to the fullest extent possible, 
particularly in relation to the provisions of 
corporate governance and finance. The 
flexibility in the Act enables companies 
to structure their corporate governance 
mechanism in a way that is most suitable to 
the size and complexity of the company.

The new Act also provides for participation by 
employees in the governance of companies. 
S165(2) enables shareholders, directors, 
trade unions and employees to institute 
a derivative action against a company to 
protect an interest in a company. This has 
not led to much of an increase in shareholder 
activism, which is a significant tool for 
improving corporate governance. There have 
been only two reported judgments relating 
to a derivative action in the last five years, 
which indicates a lack of union, employee 
and shareholder activism.

The introduction of a social and ethics 
committee endeavours to improve the link 
between human rights and corporate law. 
Prof Katz advised that he had specifically 
engaged with the JSE and the PIC to 
take the obligations of a social and ethics 
committee seriously by enforcing sanctions 
for non-compliance with both King III 

and the social and ethics committee’s 
obligations.

The liability of the company secretary

Annemarie van der Merwe from iThemba 
Governance and Statutory Services spoke 
passionately about the potential liability of the 
company secretary and how best to manage 
the exposure. The new Act entrenches 
a company secretary’s accountability to 
the board. This strengthens the company 
secretary’s position to fulfil their duties 
effectively and efficiently. The JSE and 
King III also give strong recognition to 
the complexity of the role of the company 
secretary. 

Van der Merwe concluded by referring 
to S218(2) of the Act which enables any 
person who contravenes the Companies 
Act to incur liability. Company secretaries 
have a responsibility to make an impact as 
responsible corporate citizens and must 
protect their integrity at all costs.

POLITICS, POWER AND 
CORRUPTION

David Lewis, Corruption Watch

Lewis highlighted the principal reasons 
why business needs to be deeply 
concerned about the level of corruption 
in South Africa. South Africa’s business 
reputation has deteriorated, which has 
consequences beyond financial matters. 
This could be a major cause in the rise of 
a populist government as business would 
be targeted for causing the problems in 
the country. The only way to counteract 
this would be to persuade the public that 
business was not deeply entrenched in 
corruption. Informal rules which privilege 
political connections over regulations 
destroy a business’ reputation and deter 
investment. 

Corruption in supply change management 
would impact both the public and private 
sector procurement process. An anti-
corruption march organised by civil 
society contained demands diverted to 
business which included achieving greater 
accountability.

On the positive side, South Africa has some 
excellent institutions such as SARB, National 
Treasury, the Competition authorities and 
the legal and auditing professions. There 
are also some excellent companies in South 
Africa. Without these strong institutions 
and companies, South Africa would be in a 
significantly worse situation.

Lewis urged companies to ensure that their 
anti-corruption compliance programmes 
are extended to suppliers, joint ventures 
and associates. Employees found guilty 
of corruption must be punished publicly 
and appropriately, with no differentiation 
in the treatment of senior and lower level 
employees.

Companies should work publicly and openly 
with organisations such as Corruption Watch. 
Although business and Corruption Watch 
are not natural allies, they do have mutual 
interests in combating corruption. Without the 
broader spectrum of active citizens, South 
Africa runs the risk of corruption spiralling 
out of control. He hoped delegates would 
endeavour to influence corporate behaviour 
where they could.

Carol Paton, Business Day

Paton tackled the minefield of politics, 
tenders and the collapse of governance in 
state-owned companies. The manifestation 
of difficulties is usually a financial crisis such 
as Eskom requesting excessive increases 
due to its inefficiency. The financial position 
of state-owned companies has important 
consequences for business as it provides a 
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Audience listening attentively
MC Chris Gibbons

Norman Manoim (Competition Tribunal SA) Professor Michael Katz Jan Bouwer (IPES)

Tshediso Matona (Dept of 
Planning, Monitoring and 
Evaluation)

Carina Wessels (CSSA) Rob Rose  (Financial Mail) Annamarie van der Merwe 
(iThemba) 

International Corporate Governance Panel discussion



boardroom | Issue 4 | 2015page16

network of services. A major theme of Paton’s 
work was investigating the link between 
politicians and business, specifically how 
public officials use their public positions for 
private purposes and the internal friction 
between different ideological groups based 
on personal loyalties. She proposed a 
number of solutions including the need 
for an active citizenship. Paton concluded 
that whilst South Africa has some excellent 
institutions such as the Constitutional Court 
and the Public Protector, the danger is the 
possible destruction of these institutions and 
the difficulty of holding people accountable 
with the diminished capacity of the criminal 
justice system

Rob Rose, Financial Mail

The importance of the media’s role in exposing 
poor governance and improving democracy 
was highlighted by Rose. Companies could 
influence the narrative. Rose detailed a 
number of cases of governance failures that 
the media had uncovered and detailed some 
of the danger signals that alert journalists 
to possible wrongdoing such as the sudden 
resignation of an auditor. He believes that 
there are always people who want to do the 
right thing. It is just a question of finding the 
right person to talk to. 

Rose referred to King III, which recommends 
that journalists be better trained to ask the 
right questions. He urged companies to give 
the media every assistance they could to fulfil 
their public mandate.

CYBER SECURITY

The very topical issue and very real threats 
of cyber attacks was discussed by Danny 
Myburgh from Cyranre. He provided some 
insight into the role of cyber forensics and 
the role that POPI would play if a hacking 
incident takes place. This highlighted 
the need to focus on IT risks, such as 
employees bringing their own devices to 
work, which often escapes a company’s 
firewall. Forensics provides companies 
with a response plan to cyber threats. IT 
people generally have limited experience 
in this area and generally try to get emails 
and the internet up and running as soon as 
possible rather than looking for the source 

of the problem. In endeavouring to solve 
the problem quickly, IT may use a back-up 
to restore email functioning which could 
overwrite the evidence and infect the IT 
system.

GOVERNANCE IN SPORT

A lively panel discussion was held on 
governance in sport with distinguished 
guests from the various sports disciplines. 
The connection between money, power 
and the opportunities for corruption were 
key themes. The difficulties of transitioning 
amateur sport to a professional level had 
posed significant challenges in terms of 
appropriate skills, coping with a rapid rise in 
power, the importance of prestige and the 
status of senior positions in sports structures 
and the influence of soft and hard patronage. 
All these issues created an environment 
conducive to corruption. 

Another problem area was the difficulty of 
obtaining funding. Lotto only funded a sport 
up to R2m per year and an application had 
to be made annually which made long-term 
planning difficult. In addition, funding was 
generally allocated to the top three sports, 
making it more difficult for sports, such as 
cycling, to control their own destiny.

Dr Ismail Jakoet said that as far as he was 
aware, he was one of the few company 
secretaries in sporting bodies.

Many examples where given reflecting a 
significant improvement in governance 
and transparency. Dr Robin Petersen of 
the South African Football Association 
Development Agency outlined how 
appropriate structures and compliance 
procedures had been put in place at SAFA. 
The governance processes had been 
particularly strengthened in 2010 following 
the award of the World Cup. The finance 
department was run by Ernst & Young who 
was a second signatory on all procurement 
items above a certain threshold and had 
given SAFA an unqualified audit.

Dr Ali Bacher spoke of how in his early days 
as a cricket administrator, he made decisions 
on his own. It was only later that corporate 
governance processes improved.

BOARD EVALUATIONS

Carina Wessels, CSSA Past President, 
recommended that the focus of board 
evaluations move from evaluating past 
performance and seeing board evaluations 
as mainly a compliance exercise to 
including forward looking issues with a 
greater focus on strategy and contribution 
to value. Wessels challenged company 
secretaries to change the board’s 
perception of what should be included in 
board evaluations and take accountability 
more seriously. 

COMPANY SECRETARY AND 
COMPLIANCE OFFICER

Karen Robinson from FedGroup tackled 
the question of whether it is appropriate 
for the company secretary to also be 
the compliance officer. Industry bodies 
recommended that these functions be 
separate. Robinson explained the different 
roles and skills of these two functions and 
areas of commonality.  

The size of the company would to a large 
extent dictate whether the two roles were 
separate or combined. Robinson specifically 
recommended that the roles of a company 
secretary and a compliance officer not be 
combined in the financial services industry. A 
company secretary who performed both roles 
would need to manage the process carefully.

KING IV

Delegates were very interested in the 
unfolding process of King IV articulated by 
Ansie Ramalho from the King IV Task Team. 
The first draft is expected to be released 
for comment early in 2016. She discussed 
the interdependent relationship between 
business and society which need each 
other to be successful and the importance 
of taking into account all stakeholders. 
As business was dependent on natural 
resources, talent and its customer base, 
it could not neglect the impact it makes. 
Business cannot succeed in a society 
that fails. All six capitals as outlined in 
the Integrated Reporting Framework, 
namely, financial, manufactured, social and 
relationship, intellectual, human and natural, 
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need to be taken into account which results 
in integrated reporting. Integrated reporting, 
which was initiated in South Africa, has 
been adopted globally and is supported by 
most of the prominent international bodies 
in business.

A key aspiration in King IV would be to make 
it accessible to all companies, whether 
listed or small private companies and to 
make implementation easier. King IV would 
differentiate between principles and practice 
and create an understanding of what 
corporate governance is trying to achieve. 

INTERNATIONAL CORPORATE 
GOVERNANCE

A panel discussion on international 
corporate governance key trends and 
developments by members of CSIA 
revealed that the introduction of extensive 
legislation following the Enron scandal had 
changed little. It did not prevent the 2008 
financial crisis. The Dodd Frank legislation 
did not address the primary source of the 
crisis which was the lowering of standards 
for mortgage applications which resulted 
in 58% of mortgages being sub-prime and 
76% of those mortgages being owned by 
the State. Regulations resulted in 10 000 
compliance officers being employed and 5 
000 productive workers being retrenched at 
JP Morgan which dramatically increased its 
costs and lowered its profitability.

Kenya had recognised the role of the 
corporate secretary in its Companies 
Act as far back as 1989. Australia had a 
significant focus on risk but there was not 
enough development on the implementation 
of risk strategies. The regulators generally 
regarded risk management and corporate 
governance as the role of the board. To be 
effective, risk management needs to be 
linked to KPIs.

CONCLUSION

All aspects of the conference proceeded 
smoothly. Chris Gibbons ensured that the 
sessions started timeously and maintained 
their focus. Feedback from the conference 
was very positive and enjoyed by all. Governance in sport panel - Barry Mocke, Dr Ishmail Jakoet, Phillip de Wet, Dr Robin Petersen, 

Dr Ali Bacher 

CSIA Council members

Marimba band playing during the cocktail party
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Mozambique Rising – is South Africa 
capitalising on the opportunity?
By Bianca Lima, African Development Strategist, Bridge Capital

I have been fortunate enough to know the 
splendor of the Mozambican soil, Mother 
land to my parents and ancestors. My first 
memories were of its pristine beaches, and 
the then Maputo, when we visited from South 
Africa on family holidays. When my parents 
moved to Beira in 1992, Mozambique became 
my second home. The Mozambique of today 
is significantly different to the Mozambique 
I remember back then, in fact it is hardly 
recognizable. After a devastating 16 years 
of civil war brought its economy, the country 
and its people to its knees, it is slowly but 
proudly rising out of the ashes to stake its 
claim as an African powerhouse. Yes – the 
African sun is once again shining its warm 
and powerful rays on this East African country. 
Though South Africa and Mozambique have 
had a long history of being regional economic 
partners, each time I return from Mozambique 
I am less and less convinced that South 
Africa is [optimally] capitalizing on both it’s 
historic relationship with Mozambique and its 
neighbour’s boom as an export destination 

for its domestic goods, services, capital and 
labour.  

This article attempts to better understand how 
South Africa’s engagement with its east coast 
neighbour and African brother compares to 
the likes of China, USA, Brazil and of course 
Portugal. It looks at cross-cultural synergies 
between South Africa and Mozambique, and 
aims to identify opportunities for, and threats 
to, greater economic integration. Finally, it 
aims to motivate why South African companies 
should aggressively pursue growth strategies 
in Mozambique else risking falling further 
behind its international rivals.  

Let’s first review the relationship within 
a historical context. Economic linkages 
between South Africa and Mozambique 
have been developed as far back as the 
late 19th, early 20th century. Four dominant 
forces would shape this relationship, being 
the regional strength of the South African 
economy; the weakness and public policy of 

the Mozambican economy; the international 
weakness of the South African economy; 
as well as the major role of the mineral-
energy complex around which most of the 
political, social and economic dynamics 
of capital accumulation in South Africa 
has been structured. Initially the linkages 
were based on South Africa’s recruitment 
of migrant labour from Mozambique, and 
subsequently transport services. This was 
a strategy adopted by South Africa from the 
1960’s to keep labour abundant, cheap and 
socially disorganized. Most of this labour 
was to be deployed on the mines. South 
Africa fast became the biggest employer 
of Mozambican wage labour. The transport 
system linking the two countries was also 
developed around the minerals-energy 
complex as it was first used to transport 
the thousands of migrant workers to and 
from Mozambique. Later the minerals-
energy complex became one of the major 
beneficiaries of the system for its imports and 
exports, also benefiting the Port of Maputo. 
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During the civil war there was little, if 
any, foreign investment into Mozambique 
from South Africa or any other country. 
Mozambique’s economy had been destroyed, 
leaving it ranked as one of the poorest 
countries in the world by the end of the civil 
war in 1992. This was the year that my parents 
moved permanently to Beira, and the images 
of poverty and destruction remain vivid in my 
memory. 

Mozambique needed to rebuild its economy, 
restore growth and investor confidence. 
Relying heavily on foreign direct investment 
to do so it needed to convince the world 
that Mozambique was no longer too risky a 
proposition and demonstrated commitment to 
this developmental strategy through significant 
macroeconomic reforms, transforming 
Mozambique into a market economy. 
Investment policies were formulated to 
compliment these initiatives.

South Africa was one of the first to the fore 
– after all, Mozambique had been one of the 
African countries whose efforts attributed to 
the successful liberation of South Africa from 
the Apartheid Regime. Many South Africans 
in exile where welcomed and looked after in 
various countries, including in Mozambique.  

Through significant investment in mega-
projects South Africa assisted in restoring 
Mozambique’s image as an investment 
destination, not just a holiday one. These 
mega projects include the likes of Mozal 1 
& 2 (aluminum smelter with the capacity of 
500,000 tons per year) as well as the Temane 
Gas Field, where a pipeline was developed 
from Temane to Sasols' Secunda site.

Over time South Africa's relationship with 
Mozambique as one of its top three foreign 
direct investors started waning, having to 
deal with in its own social, political and 
socio-political challenges. Whilst South 
Africa stopped paying as much attention, 
the world moved in on Mozambique… 
rapidly. A further blow to relations were the 
South African xenophobic attacks of 2008 
and more recently 2015.  Besides having a 
compounding negative effect on the local 
South African economy, it also stifled growth 
of the local companies pursuing expansion 
or market growth strategies into various 

African countries. South Africa’s relationship 
with Mozambique was not immune, and 
Mozambicans were not hesitant to express 
their dissatisfaction. Retribution included riots 
at the Lebombo border post directed towards 
South African cars entering Mozambique. 
What was previously a pleasant reception 
when I reported to customs on arrival at 
Maputo International Airport with my South 
Africa passport, was no longer so. Arriving 
at Lagos International with my South African 
Passport was no different. As a leading African 
economy, South African had failed at taking 
the mantle as the continental leader in the 
eyes of many, including Mozambique, similarly 
failing to provide the basis for the socio-
economic integration that it was once capable 
of providing.

Having shared a tight social and economic 
relationship in the past, what is the status 
quo of this relationship now? How does 
South African foreign direct investment in 
key economic sectors and industries such as 
minerals and energy, construction, financial 
services, agriculture compare with the likes 
of China, USA and Portugal? According to 
a report by the CPI (Mozambican Centre 
from Investment Promoting) and my own 
observations South Africa compares dismally. 
Whilst Portugal almost doubled its FDI from 
US$ 171m (2013) to US$ 336m (2014), 
Brazilian companies dominate the mining 
sectors, and China’s Huawei is positioning 
itself as a major off taker of Mozambican 
gas… South Africa is merely featuring 
as the dominant investor in small-scale 
tourism. South Africa has been a provider of 
skilled labour into the market, without much 
comparative presence in the capital markets.  
The proverbial carpet has clearly been pulled 
from under South African feet.  

This reality wouldn’t be too alarming if 
the South African economy was actually 
performing to its ability. Instead its sovereign 
ratings are declining and its GDP is growing 
at a snail’s pace, being easily surpassed by its 
African brothers. These brothers, with whom 
numerous bilateral agreements such as SADC 
and the African Union have been signed, offer 
an insatiable and growing middle class and 
therefore excellent export market for South 
African goods and service… which South 
Africa seems to be failing to capitalise on.

Regardless of the current status quo however, 
I am a firm believer in silver linings… and 
that there is still opportunity to restore the 
situation. Beside the numerous advantages 
and opportunities inherent to existing bilateral 
agreements and a history of successful 
relations and integration, South Africa still 
has the upper hand where culture, cultural 
similarities and therefore cultural integration is 
concerned.

Culture is the behaviour and beliefs 
characteristics of a particular social, ethnic, or 
age group. Cross culture especially within a 
business application attempts to understand 
and influence how optimally businesses 
from different cultures and regions interact 
and integrate. Without needing to go into an 
academic analysis of the cultural synergies 
between South Africa and Mozambique, when 
compared to the likes of China or America for 
that matter, I would like to state the obvious. 
South Africa is African, Mozambique is African, 
sharing not only a continent, but also a 
border. People of Mozambique are culturally 
similar to some of South Africa’s cultural 
groupings such as the Tsonga and Shona. 
This is extremely powerful in itself. Barring the 
recent xenophobic dramas, the two nations 
have coexisted and integrated peacefully and 
effectively for centuries. 

Learning from the past, and looking to the 
future South African corporates, investors 
and entrepreneurs need to move forward 
harnessing our strengths and strategically 
advantageous positions relative to potential 
threats and competitors. South Africa 
Inc. needs to actively act against current 
complacency, proactively staking its claim 
to ensure participation in the Mozambican 
economic boom that is yet to come. Let us 
not be intimidated or discouraged by the 
economic strength of our competitors, or our 
own homegrown woes. Let us harness our 
inherent entrepreneurial abilities and powerful 
historic relationships for the benefit of both 
nations. 

In closing, I again refer to a quote by Rupert 
Murdoch that I also mentioned in the previous 
article – “The world is changing fast. Big will 
not beat small anymore. It will be fast beating 
the slow.” South Africa… I look forward to your 
comeback.
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Corporate governance through the eyes 
of the courts 
By Michael Peters, Candidate Attorney, Eversheds LLP

Mthimunye Bakoro (“the Applicant”) brought an 
urgent application to the Western Cape High 
Court seeking to challenge the lawfulness of 
certain meetings of the board of directors of 
Petroleum Oil and Gas Corporation of South 
Africa (SOC) Ltd (“PetroSA”) and the decision 
and resolutions passed at such meetings. The 
Applicant was an executive director of the 
PetroSA and its chief financial officer.

In 2014, the board of directors of PetroSA 
(“the Board”) realised that PetroSA would post 
a substantial loss of several billion rand at 
the end of the 2015 financial year. Due to the 
financial well being of PetroSA falling within 
the Applicant’s duties and responsibilities as 
PetroSA’s chief financial officer, the Board 
formed the prima facie view that the poor 
financial performance was attributable to the 
Applicant. The Board also held the prima facie 
view that the Applicant had committed acts of 
serious misconduct.

On the basis of the above views held by the 
Board, PetroSA determined that an investigation 
into the causes of the substantial losses and 
the poor performance generally was required, 
together with the Applicant’s potential role in the 
poor performance. The Board held meetings on 
18 June 2015 and 13 July 2015, where it was 
resolved to suspend the Applicant pending the 
outcome of such investigation.

The Board comprised of eight non-executive 
directors and two executive directors, namely 
the Applicant and the group chief executive 
officer (“GCEO”). The Applicant contended that 
because the executive directors of the Board 
were not notified nor invited to the meeting 
held on 18 June 2015, PetroSA contravened 
fundamental principles of corporate governance. 
Thus the meeting should be declared unlawful 
and the decisions and resolutions taken and 
passed at the meeting on 18 June 2015 
declared invalid and of no force and effect.

A further meeting was held on 13 July 2015. 

The primary purpose of this meeting was to 
reconsider the decisions that were taken at 
the meeting of 18 June 2015 to suspend the 
Applicant and the GCEO. The meeting was 
attended by all the directors of PetroSA, albeit 
the Applicant and the GCEO were excused from 
the meeting after the Applicant was given an 
opportunity to make representations.

As a point in limine, the respondents submitted 
to the court that it did not have the necessary 
jurisdiction to consider the relief sought by the 
Applicant in that the dispute, although framed 
as a challenge of the validity of the meetings 
and resolutions of the Board, was substantially 
related to an employment issue.

The in limine point was rejected by the court 
on the basis that the present dispute, being the 
lawfulness of the meetings and resolutions of 
the Board, fell firmly within the domain of the 
Companies Act 71 of 2008 (“the Act”), and if 
not, the common law regulating the duties and 
responsibilities of directors. The court held that 
the interpretation of certain provisions of the Act, 
specifically section 75, and in the alternative, 
the relevant common law, held the key to the 
resolution of the dispute.

In the Applicant’s view, the executive directors 
were excluded from the meeting held on 13 
July 2015 on the basis of a perceived conflict 
of interest without any proper determination or 
debate as to whether they were conflicted on 
the matters for consideration for the meeting. 
Much of the debate turned on the justification 
of the exclusion contained in section 75(5) 
of the Companies Act 71 of 2008 (“the Act”), 
read together with the articles of association of 
PetroSA.

Section 75(5)(d) and (e) of the Act deal with 
when a director must not be present at or 
participate in any deliberation by a board of a 
matter in which that director has a personal 
interest. The Applicant contended that she was 
permitted to make representations as to the 

perceived conflict of interest as referred to by 
the chairperson of the Board. The Applicant’s 
representations regarding the perceived 
conflict of interest, together with the objection 
of the short notice, failure to provide requested 
information were dismissed out of hand and then 
she was obliged to leave the meeting.

In the context of suspension of the Applicant, 
section 71(3) and (4) of the Act deals with the 
removal of directors and provides that the 
director concerned must be given notice of the 
meeting and a reasonable opportunity to make 
representations to the board before the resolution 
to remove the director is put to the vote.

Should the Applicant’s interpretation of the 
relevant sections be correct, a board of a 
company, in dealing with an executive director 
against whom serious allegations are made, 
would not be able to deliberate without the 
participation of the director when considering his 
or her suspension as an executive, whereas, 
if removal was contemplated, it could do so 
in terms of section 71(3) of the Act. The court 
found that this interpretation would place an 
extremely strict construction upon the meaning 
of personal interest as to permit full participation 
by the director who is the very subject matter of 
the deliberations of the board. The court held 
the view that this construction goes against the 
purpose of section 75.

The Court held that there was a manifest conflict 
of interest, and that it could not be contended 
with any measure of justification that, when the 
decision of the board concerns a preliminary 
suspension of an employee, who happens to be 
a director, that director does not have a conflict 
of interest in the deliberations which have to be 
undertaken by the board. The Court therefore 
found that given the breadth of the definition of 
personal financial interest, the Applicant would 
not, by virtue of the provisions of the Act be 
permitted to participate in meetings regarding 
her suspension, and the application was 
dismissed with costs.
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BEE impact studies reveal 
scale of new codes crisis 
Interview with Deon Obholtzer, CEO, Veri-Com

Thousands of businesses face the imminent 
threat of losing their empowerment status – in 
many cases crippling their volumes and growth 
prospects at a time when the economy faces 
possible recession.

The scope of the impending crisis has been 
uncovered by Veri-Com, a BEE verification 
agency, following scrutiny of real-life impacts at 
more than 100 companies across numerous 
industrial and service sectors.

Businesses have long feared next year’s 
implementation of the Department of Trade and 
Industry’s amended empowerment codes will 
compromise their status. Now work in sector 
after sector has revealed just how severe the 
consequences might be.

Veri-Com CEO Deon Oberholzer warns: “It’s 
not just a case of a business falling by perhaps 
one level. Many businesses will plummet from a 
previously acceptable Level 2 or 3 down to Level 
7 or a non-compliant status.

“Typically, we see points tallies in the high 80s 
and 70s under the old codes falling to the mid-
20s under the new ones. The impact is notably 
worse for Qualifying Small Enterprises (QSEs), 
those with annual revenue of between R10 

million and R50 million. “Non-BEE compliance 
for them has knock-on effects across the 
business.”

Affected companies that previously used 
strong BEE credentials to secure competitive 
advantage will need to totally rethink marketing 
strategies and customer relationships, says 
Oberholzer. “Effects are seismic,” he notes. 
“Business as usual is impossible, but many firms 
remain unaware of how serious the situation has 
become.”

The wake-up call comes in the form of a Veri-
Com Impact Assessment and Scenario Planning 
Report itemising points potential across the 
five empowerment categories – ownership, 
management control\ employment equity, 
skills development, preferential procurement\ 
enterprise development and socio-economic 
development.

Demand for this inside track on the potential for 
a points meltdown has rocketed. In a year, Veri-
Com revenue volumes attributable to this service 
have tripled.

The SANAS-accredited agency expects demand 
to rise even further as it dawns on companies 
that they will have to comply with the Amended 

Codes by the end of their current financial year, 
which often means the end of December 2015 
or February 2016.

The Amended Codes restrict measurement 
periods to the actual financial period of the 
business, which means that companies that 
did not get it right will have to survive another 
year before getting their next measurement 
opportunity.

Oberholzer says he is concerned that a lack 
of a competitive BEE profile for 2016 and 
2017 will not only dent growth prospects at 
companies serving government and state-owned 
enterprises.

Major corporates are widely expected to revisit 
supplier relationships to ensure they receive 
maximum credit for dealing with empowered 
suppliers. Knock-on effects are expected to be 
most severe for QSEs.

“The good news,” he says, “is that scenario 
planning generates specific action points with 
the potential to cushion the blow or bolster a 
company’s projected status. “We even see 
cases where elevation to Level 1 is possible. But 
it takes time to develop the right strategy and 
maximise the gains.”

BOARDROOM HIRE
Chartered Secretaries Head Office. Situated on the 
ground floor in the Riviera Road Office Park. 

| Seats up to 22 delegates in boardroom style, 60 delegates cinema style.
| Includes a white board, flip chart and data projector
| Temperature controlled
| Small break-away room
| Secure parking available
| R1 850 (excl. VAT) half day
| R3 000 (excl. VAT) full day

Tea and coffee provided – outside catering to be managed separately.

Contact Brenda at Brenda@chartsec.co.za or (011) 551 4014
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I have been blessed to own several 
businesses in my time, working across 
industries and sectors, from sports to 
hospitality and property development.

I have a family of entrepreneurs. My 
mother has a financial planning business, 
my dad had a recruitment business, my 
uncle owns a large logistics company and 
family in Australia own retail stores and 
supermarkets. So the path to becoming an 
entrepreneur was a relatively easy decision 
and was met with loads of support and 
encouragement.

Here are 13 things I’ve learnt along the way 
that will hopefully save you some time and a 
lot of heartache:

1. Equip yourself for success 

Running your own start-up involves more 
than just developing a winning solution to 
a problem or bringing a viable product to 
market. A business owner touches every 
aspect of that business; financial planning 
and management, staff management, 
business operations and legal. You may 
need support and training in mastering 

some basic business skills, so it’s a good 
idea to make use of the many business 
courses, incubator programmes and start-up 
accelerators available to entrepreneurs in 
South Africa.

2. Test it 

Even though your mom, aunty and BFF think 
you are the bee’s knees, the general public 
might not be as effusive. When it comes 
to starting a business that is hopefully 
profitable and sustainable, it’s not just 
about your talent and passion. Ask the hard 
questions, do customer surveys and market 
research. Test your product or service first 
and find out if people need what you have to 
offer before you invest your life savings.

3. Focus, Daniel Son!  

We often launch a business with several viable 
and marketable options, one of which might be 
your favourite. When the business has been 
operational for a few months, and the dust has 
settled, identify the one thing that is working 
for you and that the public is supporting, and 
focus on that.  It might not be your favourite, 
but if the tribe has spoken, go with the tribe.

4. Manage cash flow and 
legalities

Most start-ups think we can wait until we 
are a large corporation or private company 
before we need to get our legal and financial 
planning in order. Do not wait. Get a 
financial and legal expert involved from the 
get go to ensure there are no loopholes or 
blind spots that could bite you in the butt 
down the road. Partnership discussions 
and potential agreements are another area 
where you definitely should seek legal 
advice, especially when a friend or relative is 
involved. Or anyone, for that matter.

5. Stay at the helm 

We often incorrectly believe that the sign 
of a successful entrepreneur is when the 
business happily generates a steady income 
and the owner (aka, you) lives the high 
life on a yacht or tropical island. While a 
much-needed holiday every now and then 
is encouraged, staying away from your 
business for too long is the quickest way to 
lose touch, lose your investment, and forfeit 
your personal motivation. Aside from the 
fact that human beings are built for work, 

13 things I wish I’d known before 
starting a start-up
By Westleigh Wilkinson, Director, OPEN
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a business will never be as dynamic and 
successful with someone else at the helm. 

6. Face yourself 

In the early days, it’s just you, yourself and 
your big dreams. Nothing is more revealing 
than when that big client comes in or the big 
debt collector calls. There is no corporate 
head office to back you up or bail you out; 
it’s just you. And you hope to goodness that 
is enough. I have found the best thing you 
can do is be honest with yourself, and watch 
yourself. You are your own boss and best 
friend and worst enemy, all wrapped up in 
one. Which leads me to my next point.

7. Find a sage 

Meet regularly with a business coach or 
mentor. This is one of the best ways to save 
your business from yourself, and save you a 

lot of heartache. I cannot stress this enough. 
Learn from those who have gone before, 
and conquered.

8. Get support 

Surrounding yourself with a community 
of like-minded entrepreneurs is really 
encouraging. There’s something really 
comforting knowing that others are facing 
the same challenges and struggles as you. 
Find a co-working space to work out of or a 
business meet-up group to attend. Plus, it’s 
also a great way to network.

9. Rub shoulders, shake hands 

Nothing can replace the power of firm hand 
shake and a face to face meeting. To get 
your brand and product out there you need 
to get out of the office and start meeting 
real people. The best way to do this is to 

attend networking events, breakfasts and 
conferences. Find business networking 
events in your area and tally the cost of 
joining against your marketing budget. 

10 Marketing, Marketing, 
Marketing

If people don’t know how much they need 
what you’re offering, they won’t give you 
their money. Invest in a good website, 
pay for a marketing strategy from a real 
marketing company (not your best buddy 
who ‘knows marketing’), and strategise your 
engagement. 

11. Get the right people 

When it’s time to hire a team the saying 
goes, ‘hire the right culture; you can always 
train skills,’ and I subscribe to that. I fight 
hard to protect team morale and work 
ethic, as the team represents your hard-
earned, sacrificed-everything, midnight-
oil-toil business brand. Another thing to 
consider when interviewing is hiring to your 
weakness. You know what you are good at 
and what you are lacking in. Assess what 
you lack and hire those who are brilliant at 
that.

12. Leave the nest 

It alarms me that approximately 60% of 
South African entrepreneurs still work 
from home. Working from an office grows 
your business twice as fast as working 
from home. There are so many benefits 
of working in a space that is conducive to 
productivity, activates networking, supports 
long hours and encourages community, 
that they outweigh the cost saving aspect 
of working out of your garage. Plus, shared 
workspaces are coming in at such affordable 
prices, saying that working from home saves 
costs is no longer a viable argument. 

13. Mistakes are ok 

Finally, let me say that every entrepreneur’s 
journey is different. You will make mistakes, 
no matter how well you prepare or how 
skilled you are. Mistakes simply mean you 
are working hard and trying new things. It’s 
good. Learn from them and move on.
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In 2011 the Companies Act 71 of 2008 (the 
New Act) came into effect and in doing 
so created a statutory lacuna regarding 
the ability of a defendant to require an 
impecuniousincola company that institutes 
legal proceedings to put up security for 
costs.  In the recent judgment of Boost 
Sports Africa (Pty) Ltd v The South Africa 
Breweries (Pty) Ltd (20156/2014) [2015] 
ZASCA the Supreme Court of Appeal (SCA) 
provided much needed clarity as to when 
a court can require an incola to provide 
security.  To give context to the significance 
of this judgment, it is useful to consider the 
common law applicable to security for costs.

Divide between a peregrinus and 
an incola

Peregrinus

At common law a peregrinus (a foreign 
litigant that is not domiciled within the 
jurisdiction of the court) may be required 
to furnish security in order to protect an 
incola (a local litigant domiciled within the 
jurisdiction of the court) from not being 
able to recover costs.  The common law 
is predicated on the ability of a successful 
litigant to execute the order against the 
unsuccessful litigant, but the courts have 
shown a degree of reservation in granting 
security for costs where the peregrinus 
owns immovable property within the court’s 
jurisdiction.  This position is qualified insofar 
as the courts have held that no default 
position exists and security for costs should 
not be ordered merely because aperegrinus 
does not own immovable property within the 
Republic of South Africa.

In exercising its discretion to order 
security for costs, a court will consider the 
circumstances of each case and in particular 
whether it is fair and equitable, to both 
the incola andperegrinus, to require the 
furnishing of security (see Magida v Minister 
of Police 1987 (1) SA 1 (A) and Blastrite 
(Pty) Ltd v Genpaco Ltd; In re: Genpaco 
Ltd v Blastrite (Pty) Ltd (4530/15) [2015] 

ZAWCHC).  Security for costs should be 
provided by a peregrinus in order to protect 
an incola from the increased price tag, 
uncertainty and inconvenience concomitant 
with recovering costs in a foreign country 
(see Exploitatie-en Beleggingsmaatschappij 
Argonauten 11 BV and Another v Honig 
2012 (1) SA 247 (SCA)).

When considering the circumstances of 
each case the court will take into account 
the financial status of the peregrinus and 
whether an order for security for costs may 
effectively preclude it from proceeding 
with its case (see Vanda v Mbuqe & 
Mbuqe; Nomoyi v Mbuqe 1993 (4) SA 93 
(TK)).  The courts will also guard against 
placing unreasonable barriers in the way 
of either litigant to the extent that justice 
may be denied (see Silvercraft Helicopters 
(Switzerland) Ltd and Another v Zonnekus 
Mansions (Pty) Ltd, and Two Other Cases 
2009 (5) SA 602 (C)).

Incola

The common law treats an incola differently 
to a peregrinus, and as general rule does 
not require an incola to furnish security for 
costs (see Witham v Venables Mez 291).  
The mere fact that an incola will be unable to 
meet an adverse costs order is not a basis 
to require security.  By contrast, an incola 
may, in the exercise of the court’s discretion, 
be ordered to provide security for costs in 
circumstances where the main action in 
question is vexatious, reckless or otherwise 
amounts to an abuse of the court’s process 
(seeRamsey NO v Maarman 200 (6) SA 159 
(C)).

The courts have held that an abuse of 
process occurs when the provisions of the 
Uniform Rules of Court are used to achieve 
an outcome that is tangential to the pursuit 
of the truth (see Ramsamy NO and Others v 
Maarman NO and Another 2002 (6) SA 159 
(C)).  The courts have further stated that if 
an incola is a so-called “man of straw”, who 
litigates in a nominal capacity, the court has 

the inherent jurisdiction to order the incola 
to furnish security for costs (see Mears v 
Brook’s Executor & Mears’ Trustee 1906 TS).

The common law rule pertaining to incolae 
is therefore not unqualified.  The courts are 
vested with the inherent jurisdiction to curtail 
vexatious, reckless and abusive proceedings 
and may order an incola to furnish security 
for costs in order to achieve such an end 
(see Nielson v Rautenbach NO & Others 
2014 (3) SA 17 (GNP)).

The Constitution

Section 9(1) of the Constitution of the 
Republic of South Africa 1996 provides that 
“everyone is equal before the law and has 
the right to equal protection and benefit 
of the law”.  Case law has confirmed that 
security for costs does not fall foul of the 
right to equality and, in fact, gives effect to 
this right by creating parity between litigants.

Section 34 of the Constitution provides that 
“everyone has the right to have any dispute 
that can be resolved by the application of 
law decided in a fair public hearing before 
a court or, where appropriate, another 
independent and impartial tribunal or forum”.  

Security for costs
By Brian Biebuyuck, Hogan Lovells
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It encapsulates everyone’s (not only a 
citizen’s) right to access the courts, and the 
courts have held that such right to access 
should not be unduly limited by virtue of the 
provision of security for costs.  Accordingly, 
the courts must exercise their discretion 
in a manner that gives effect to an incola’s 
right to institute legal proceedings within 
the Republic and that such right should not 
be curtailed by the provision of security for 
costs (see Sherenisa and Others v Minister 
of Safety and Security and Another (2394/09) 
[2012] ZAFSHC 30). 

Legislation

Section 13 of the Companies Act 61 of 1973 
(the Old Act) empowered a court to order a 
plaintiff company to lodge sufficient security 
for a defendant’s costs when the court had 
reason to believe that a plaintiff company 
would be unable to meet an adverse costs 
order.  Section 13 of the Old Act vested in the 
court the discretion to stay the litigation until 
a plaintiff company furnished security for a 
defendant’s costs. The Old Act was repealed 
by the New Act and in doing so, deleted the 
provision contained in the old section 13 
from codified South African company law.

The Boost Sports Africa case

In Boost Sports Africa (Pty) Ltd v The South 
Africa Breweries (Pty) Ltd (20156/2014) 
[2015] ZASCA, the SCA was called upon 
to decide if an incola could be compelled to 
furnish security for costs in the absence of 
section 13 of the Old Act.

Boost Sports Africa (Pty) Ltd (Boost), an 
incola of the court, alleged that South 
Africa Breweries (Pty) Ltd (SAB) made 
unauthorised use of its intellectual property 
and proceeded to claim damages from 
SAB.  Pursuant to Boost instituting action 
against SAB, SAB became concerned that 
Boost would be unable to pay an adverse 
costs order. Further investigations by 
SAB revealed that Boost did not actively 
trade, did not own immovable property or 
possess any significant assets.  It was also 
established that Boost’s litigation was funded 
by its shareholders.  SAB wrote to Boost 
requesting proof of its ability to meet an 
adverse costs order and Boost refused to 

produce any evidence that it would be able 
to pay.

These facts led to the contention by SAB that 
Boost would be unable to satisfy an adverse 
costs order and SAB made application to 
order the impoverished Boost to furnish 
security for costs.  SAB alleged that the 
shareholders of Boost appeared to be hiding 
behind the company in such a way that they 
were likely to benefit should the litigation 
be successful and would be sheltered from 
paying costs should the litigation fail.  In the 
absence of section 13 of the Old Act the High 
Court held that it was vested with discretion 
to regulate its own proceedings and ordered 
Boost to furnish security for costs.  Boost 
then took the matter on appeal to the SCA.

In deciding the appeal, the SCA considered 
five important points.  

l First, section 173 of the Constitution 
vests the courts with the inherent power 
to regulate their own proceedings and 
such discretion should be exercised in 
order to give effect to fairness and the 
interests of justice. 

l Second, the absence of section 13 of 
the Old Act from the New Act should be 
seen as intentional by the legislature and 
the courts should not adopt a position 
that the old section 13 still forms part 
of our law, as this would infringe on 
the separation of power between the 
legislature and the judiciary. 

l Third, courts are required to balance the 
interests of a plaintiff who is prevented 
from pursuing a litigant by virtue of an 
order for security for costs against the 
injustice that will befall a defendant who 
is unable to recover costs. 

l Fourth, when developing the common 
law, courts must promote the spirit, 
purport and objects of the Bill of Rights in 
terms of section 39(2) of the Constitution. 

l Fifth, section 8 of the Close Corporation 
Act 69 of 1984 preserved the provisions 
of section 13 of the Old Act and 
the principles applicable to close 
corporations in relation to the furnishing 
of security for costs differ from those 
applicable to a company.

The SCA held that absent section 13 of the 
Old Act in the New Act the law no longer 

differentiated between an incola company 
and an incola person (individual).  In 
determining an order for security for costs 
the SCA stated that the factors contained in 
section 13 of the Old Act still had relevance 
and courts should have regard to the nature 
of the claim, the financial status of the incola 
and the incola’s probable financial status 
should it fail in the matter.  The SCA placed 
the onus on the party seeking security for 
costs to go beyond merely showing that 
an incola is unable meet an adverse costs 
order and held that the applicant must satisfy 
the court that the main action is vexatious, 
reckless or otherwise amounts to an abuse 
(see Ramsey NO v Maarman 200 (6) SA 
159 (C)).  An action will be vexatious if it is 
obviously unsustainable (see African Farms 
& Townships v CT Municipality 1963 (2) SA 
555 (A)).

The court found that security must be 
furnished, saying, “The picture that emerges 
is that although these shareholders are 
funding the litigation, they are doing so in 
a manner that allows them to hide behind 
the corporate veil of the plaintiff. No 
evidence has been adduced by them that 
there has been an attempt to raise funds 
to put up security for the respondent’s 
costs, but that they have been unable to 
do so. That reticence to take the court into 
their confidence should inexorably lead to 
the inference that the shareholders, who 
authorised the litigation on behalf of the 
plaintiff, impecunious as it was, are shielding 
behind an empty shell in order to avoid 
liability for costs.”

In making its judgment the SCA concurred 
with the judgment in the court a quo, insofar 
as the court had inherent jurisdiction to 
regulate its own proceedings and it was 
appropriate to shield a defendant from 
so-called risk free litigation when this was 
in the interests of justice. The SCA found 
that there was no set rule as to when 
an incola should be required to furnish 
security for costs, but rather that the facts 
and circumstances of each matter should 
inform the decision. The consideration 
contemplates reconciliation between the 
plaintiff’s right to access courts and the 
defendant’s interests of not being subjected 
to risk free litigation.
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The inevitable is inevitable. Is this a positive or 
negative risk? How would you apply corporate 
governance and valuations to “the inevitable”?

The Improbability Principle, by David Hand, 
highlights Murphy’s Law inevitable arrival in 
everyday life. Outliers are within the norm. The 
good news is that these tendencies can be used 
to the advantage of a company by anticipating 
the least expected scenario; by think outside the 
box and by including creative counter strategies 
in their risk management, governance and 
growth paths.

Murphy’s Law associates in the form of ESG 
developments and new or amended acts 
(FMA, Anti-Bribery Acts, CPA, POPI, Company 
Acts, B-BBEE, KING IV), the growing risk of 
Shareholder Activist Funds, Class Actions and 
so on, have the inclination to resist the realisation 
of values. Failure to integrate and synergise, 
mismatched valuations, management capacity 
and cultural fit will have a further bearing 
on desired outcomes. Hand’s improbability 
principle levers include the law of inevitability, 
“something must happen”, the law of near 
enough “events which are sufficiently similar are 
regarded as identical, adding to the quantum 
of happenings indicating that something must 
happen,” the probability lever “a slight change 
in circumstances can have a huge impact 
on probabilities. The shift can transform tiny 
probabilities into massive ones” and the law of 
truly large numbers “with a large enough number 
of opportunities, any outrageous thing is likely to 
happen”. It strongly emphasises the inevitable 
with its resulting conclusion that it cannot 
be ignored and be used to contribute to the 
valuation of transactions in addition to the normal 
quantitative analyses of risks, governance and 
valuations.

South Africa’s shift from an Industrial to a Services 
& Consumer based economy; the development 
of the Consumer Protection Act; changes in 
the National Credit Act and more have been 
driving the appreciation and protection of the 
country’s more than 40 million consumers. In 
line with global developments, South Africa has 
established a Consumer Goods & Services 
Ombud, which will have a significant impact 
on the economy. This is a first on the African 
continent and will have additional consequences.

An example of the law of truly large numbers 
manifests itself in ‘Green Activism’ as well as 
‘Government Activism’ within the mining and 
resources sectors. Globally, there are many 
organisations that have decided to be the 
‘conscience’ of societies and governments. 
There are many green organisations, which 
result in ‘a large number of’ voices to be 
raised against industries and therefore the 
probability for a voice to speak out against your 
organisation is highly probable. In addition, 
with the rule of truly large numbers, the various 
environments that mining and resources 
companies are operating in, from “nature’ to 
rural to communities, to historical land and 
association matters, to ‘grave-yards’ (referring to 
the recent Eskom matter) and so on, increases 
the possibility of resistance. With governments 
becoming pressurised to display responsible 
behaviour towards ESG matters, the risk of 
these pressures being transferred to companies 
by means of license issuing/extension/renewal/ 
withholding conditions, appears inevitable.

Moreover, the law of near enough presents itself 
in the growth of the OTC, limited, restricted, 
Employee and BEE share trading environment, 
which reached such “large numbers” of  
approximately R24bn in market cap and the 
continued demand from companies to have their 
OTC requirements facilitated, the FSB brought 
out a directive that all OTC platforms were to 
close or operate with an approved exchange 
license. This together with the re-industrialisation 
objective of government is driving the application 
of new stock exchanges. The law of near 
enough, means that a new exchange is 
imminent to enter the South African market.

This will most likely be followed by the next 
growth area that has reached “near enough” 
proportions, being the “Stockvel” environment. 
This has grown to an estimated size of R40 
billion and does not fall within a regulated 
environment. The known OTC market was 
estimated to be around R24 billion, so the 
Stockvel play, at more than R40 billion, has 
a high probability of becoming vulnerable to 
regulatory change.

It is therefore highlighted that part of due 
diligence and governance requirements 
associated to business value estimation, 

creation, realisation and transactions (M&A 
and other) there will always be risks due 
to the statistical (quantitative) environment 
which data analytics are subject to and where 
more qualitative research is required to 
counterbalance the ‘simplified’ statistical results. 
As with the TV series, Numbers, the aim is to 
combine quantitative analyses with qualitative 
normalisation and rationalisation.

How are the various international markets 
looking at South Africa? Which markets do we 
find important in terms of their views on the SA 
market? What direction is your organisational 
compass pointing at? Where do you want 
to go or raise capital from and what are their 
measures for your organisation to enable 
their injection of FDI? Looking beyond the 
mirror into how local and global peer group 
companies perform in order to include or exclude 
developed status variables and ESG dynamics 
would be a good consideration as part of any 
transaction. A global peer group benchmarking 
or comparison on either buy or sell transactions 
will provide additional transparency and support 
to quantitative based valuations. A clearer/better 
expectation and anticipation of the cultural fit, 
management ability as well as growth issues 
will furnish the buyer or seller with a realistic and 
governed view of the asset and value realisation.

It is crucial to gain an overall perspective on 
valuations and data analytics, especially due 
to growing complexities associated to deals. 
Leveraging data and gaining insights into a peer 
group environment outside of a transaction is 
becoming more intricately important to use in the 
drive towards the anticipated delivery process. 
It is time to invite Murphy’s Law into your 
boardroom.

Tips:

l Apply global and local peer group 
benchmarking studies;

l Apply Investor Management Development 
Program by comparing your shareholder 
register with 4-6 of your “peer” group 
companies;

l Apply Professional Virtual Data Rooms in 
transactions to monitor quantitative and 
qualitative behaviours during a transaction;

l Complete an ESG Ownership Analysis.

Murphy’s law, friend or foe?
By Andre van der Zee, Managing Director, Trifecta Capital Investor Services
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Election to membership
The Institute is pleased to welcome the following members to the grade 
of membership shown below 

FELLOWSHIP
l Matlakala Conselia Monyai - Assistant 

Group Secretary – Exxaro Resources 
l Tibane Tukela Austin Mpahlwa - Senior 

Legal Counsel, Vice President – 
Barclays Africa Group

l William Reid Somerville - Executive – 
Corpstat Governance Services

ASSOCIATESHIP
l Adda Kaone Angula - Head: 

Governance and Reporting – Bank 
Windhoek Holdings

l Gift Chitwanga - Accountant – Tahero 
Properties

l Jerome Bruce Jones - Manager: 
Administration – Neo Solutions

l Tswelelo Kebatlile - Legal Officer – 
Botswana Tourism Organisation 

l John David Kleintjes - Legal Counsel – 
Aurecon South Africa 

l Julian Lavagna - Research and 
Development Manager – Moonstone 
Compliance

l Boitumelo Theresah Lesokwane - 
Principal Accountant – North East 
District Council 

l Beth Kirsten Gaylard - Company 
Secretarial Officer – RSM Betty & 
Dickson 

l Jabulani Makhaye - Director 
Administration – Office of the Premier

l Presdio Mapfumo - Self-employed 
l Ann Fiona Maskell - Company 

Secretary – Munich Reinsurance 
Company of Africa

l Philip Mpande - Technical and Treaty 
Accountant – Compass Insurance 
Company 

l Evans Mushonga - Lecturer - 
Accounting and Finance – Polytechnic 
of Namibia 

l Tichaona Mushonga - Project 
Accountant – Cobra Energy 

l Gerald Musvoriwa - Financial 
Accountant – PPC 

l Vincent Mutumwa - Accountant – TSL 
Corporate Administrators

l Dianne Naicker - Senior Legal 
Advisor – Export Credit Insurance 
Corporation of SA SOC

l Nazneen Vaizie - Supervisor – South 
African Cane Growers’ Association

l Jabulisa Nkala - Finance Manager – 
Zenone Productions

l Nompumelelo Nene - Corporate 
Secretary – Industrial Development 
Corporation SA 

l Chalen Bijay Sooknunnen - Finance 
Business Partner – Kellogg Company 
SA 

l Zoe Jane Truelove Waters - Financial 
Administrator and HR Assistant – 
Phase ii International 

l Alan Pugh-Jones - Self-Employed
l Sue-Ann Stirton - Company 

Secretarial Consultant – Baker Tilly 
SVG

l Thomas Frederick Kretzschmar - Self-
employed

Spread the word  JOIN THE ONLINE PROTEST #exposeit   

REPORT BRIBERY OR CORRUPTION AT
WWW.EXPOSEIT.ORG.ZA OR *134*1105#
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