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C H i E F  E x E C u T i v E ’ S  M E S S A g E

CSSA and the role of professional bodies
We are all aware of professional bodies. They 
come in all sorts of shapes and sizes. However, 
generally speaking, they all have similar 
characteristics. Professional bodies are meant to 
enhance the quality of services offered by their 
members. They set the standards for education 
of new entrants and they set the standards for 
the professional conduct of their members. Many 
of them also accredit tuition providers where 
aspirant members can study.

A profession needs a professional body to 
grow. How else would a profession grow? 
A professional body needs to ensure that its 
members stay abreast of current knowledge 
and skills. To this end, the professional body 
needs to ensure that its members follow a CPD 
programme. in addition, a professional body 
needs to protect the public and employers from 
members, who do not provide adequate levels 
of service. Normally there would be some kind of 
disciplinary process to be followed against errant 
members. Lastly, a professional body must have 
an appropriate qualification. it is difficult to be 
a professional without an underlying qualification.

Professional bodies normally have a code of 
ethics by which their members should abide. in 
many ways, professional bodies vouch for their 
members and their integrity. it is best to build 
up an unblemished record as a professional 
over many years. As we all know, it takes years 
to develop one’s integrity but this can be lost 
in a day. And of course, when one goes for an 
interview, it is expected that one’s membership 
of a professional body would provide an edge 
over those candidates who don’t belong to a 
professional body.    

How do we know when a person belongs to 
a professional body? This can be seen by the 
designations after their names. For example, 
we are all familiar with designations such as CA 
(SA) and Pr. Eng. (professional engineer). CSSA 
has the following designations: gradiCSA, ACiS 
(Associate) and FCiS (Fellow). 

Professionals need a home. if one thinks of a 
home, it is where you retire to, in the comfort 
of your family after a hard day’s work. A home 
protects one from the elements be it rain or cold 
weather. A good example of people needing a 
home can be seen in the thousands of Orlando 

Pirates or Kaizer Chiefs supporters. in essence 
it is part of human nature to want to join up with 
other people who have similar interests. 

Having described the role of professional bodies 
in general, i would now like to home in on CSSA 
as a professional body. 

CSSA is a professional body for governance 
professionals and accountants. There are many 
types of governance professionals including 
company secretaries, risk officers, compliance 
officers, governance executives and legal 
counsel to name a few. There are also many 
types of accountants such as accounting 
officers, financial directors and management 
accountants. Both governance professionals and 
accountants are all proud to be called Chartered 
Secretaries.

Company secretaries have come a long way. 
in 1887, Lord Esher said: “A secretary is a 
mere servant; his position is that he has to do 
what he is told, and no person can assume that 
he has any authority to represent anything at 
all….” (Lord Esher MR in Barnett, Hoares & Co 
v. South London Tramways Co). A few years 
later, in 1902, Lord Macnaghten described the 
duties of a secretary as “of a limited and of a 
somewhat humble character” (Lord Macnaghten 
in george Whitechurch Ltd v. Cavenagh). 
Thanks goodness we have progressed quite 
substantially since then! The Cadbury report in 
1992 brought corporate governance to the fore. 
in South Africa we have progressed remarkably 
well with a series of King Reports: King 1 (1994), 
King 2 (2002), King 3 (2009) and King 4, which is 
expected to be finalised in 2016. 

 As mentioned above, a professional body 
needs to have an underlying qualification. 
The CSSA qualification is a good combination 
of governance, accounting and law. it is an 
international qualification customised to the 
local situation. Therefore our students need 
to study SA law, SA tax, SA Companies Act 
and of course, King 3. The qualification has 
been around for 105 years in Southern Africa 
and has stood the test of time. Although CSSA 
has 4 programmes running from 1st year to 
an honours level (NQF 8), if one already has 
a degree, one can simply top up to make 
your career more competitive. To this end 

we have seen many people with an LLB, CA 
(SA), or a B. Com do the 4 board subjects i.e. 
corporate governance, corporate secretaryship, 
corporate financial management and corporate 
administration. 

Once members are qualified,  it is then 
incumbent on members to keep themselves 
abreast of the latest trends in corporate 
governance and accounting. CSSA organises a 
series of CPD events mostly in Johannesburg, 
Durban and Cape Town. it also organises a 
corporate governance conference each year.

CSSA is a Southern African professional body, 
which consists of five countries - South Africa, 
Botswana, Namibia, Swaziland and Lesotho. 
We are also part of an international professional 
body, which means that we don’t pay lip service 
to global best practice but can draw on it in a 
structured way. We are part of a movement of 
governance professionals and accountants with 
each country striving for higher standards.

i would like to end off with an analogy. As an 
individual, one fights the battles of corporate 
governance in one’s own company. One wins 
some battles and loses some battles. However, 
when these individual efforts are joined up with 
the individual efforts of others, the movement 
for better corporate governance becomes 
stronger and stronger. it is much like small 
tributaries flowing into a river. Each tributary on 
its own doesn’t look very powerful but once all 
the hundreds of little tributaries flow into the big 
river, the current gets stronger and stronger and 
pushes forward. A powerful river can dislodge 
any obstacles in its way.

Let us as members and students of CSSA 
continue to build CSSA into the professional 
body of choice.

Stephen Sadie



boardroom | Issue 3 | 2014page4

‘Dark and difficult times lie ahead. Soon 
we must all face the choice between what 
is right and what is easy.’  Professor 
dumbledore, Harry Potter and the Goblet of 
fire, JK rowling

introduction
These are dark times indeed. The choice 
between doing what is easy and what is 
right has never seemed harder. Many of 
our parables suggest that making the ‘right’ 
decision is a matter of temporary strength, 
followed almost immediately by both internal 
and external rewards for our virtue. Alas, in 
real life that is less often the case. Standing 
up and being counted can be very difficult–
and disadvantageous. Moralisers are often 
scorned as ‘god-botherers’ and ’wowsers’. 
This article looks at how individuals can protect 
themselves against ethical compromise. Some 
defences may appear simple and obvious. 
But everyday highly competent and intelligent 
people from the highest offices in the country 
seem to be appearing or mentioned in major 
investigations and enquiries. This is not to 
suggest that appearance equals wrongdoing, 
but it demonstrates how close all of us are, no 
matter how high, to public scrutiny over our 
ethical behaviour. in the end, all that any of us 
has is our good name.

ethics
Ethics are the ‘moral principles that govern 
a person’s behaviour of the conducting of an 

activity1. Each of us has our own individual 
ethical position; we ‘own’ our ethical decisions. 
Our personal ethics are about how we see 
ourselves, and how we want others to see us. 
Our ethical position is significant in defining 
our personal reputation. A good reputation built 
from a lifetime’s good deeds can be undone in 
a careless instant.

Ethical positions can lie anywhere on a 
continuum from grossly unethical to saintly. 

Somewhere near the less saintly end of 
the continuum society asserts its minimum 
standards of ethics. illegality is, amongst other 
things, recognition that society regards some 

matters as too important to be left to our own 
rather variable levels of moral strength.But 
outside of legal sanctions the only damage an 
individual can sustain is to their reputation.

ethics and the corporation 
But all this implies an individual awareness. 
Where does this leave business in the modern 
age when the great majority of business 
is conducted via corporate structures? 
Companies are given the capabilities and 
powers of individuals2. The only limitation made 
is that no laws be broken.

Whilst companies are separate entities at law, 
unlike an individual, they cannot be said to 
have a ‘mind’. At best a company’s mind is the 
collective mind of a majority of the directors at 
a given time. But a company can feel no virtue 
or shame. Ownership of ethical outcomes is 
resting in an ‘individual’ without feeling.

But if the directors are one step removed from 
ownership of ethical decisions, behind them are 
the owners – shareholders – who appoint the 
directors to make ethical decisions on behalf 
of the business they own. Shareholders are 
two steps removed from ownership of ethical 
decisions made by their business–but the direct 
recipient of any financial benefit arising from the 
decision.

The Corporations Act 2001 (the Australian 
equivalent of the South African Companies 

increasing pressure 
in every sphere 

can lead us to cut 
corners

The path to unethical 
- and illegal - 

behaviour is easily 
begun

The best defence 
is to be prepared 

and have strategies 
of deflection and 

alternatives in place

Ethical dilemmas - defence 
against the dark arts
By Richard Burns, Principal Facilitator, The Skills Factory
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Act, 2008 - Ed) makes a further requirement of 
directors and officers. Directors must act in the 
best interests of the company. if a decision is 
less ethical, but it is legal and more profitable, 
are directors required to make a call in favour 
of profit? Shareholders are likely to a have 
skewed view in support of this proposition, in 
part because they are distant and anonymous 
from public ownership of ethical decisions that 
benefit them. Most shareholders are likely to 
contend that ‘the best interests of the company’ 
are those which provide the best financial 
performance and return on investment – 
provided that the actions are legal.

This combination of features creates a constant 
friction between profit/ performance outcomes 
and ethical outcomes. Ethics must justify itself 
in financial or performance terms. The result 
is that the ethical elements of a business are 
commoditised into objectives deemed to have 
financial ‘value’. These can then be measured 
for cost-benefit against the potential for further 
profit from less sound ethical positions. These 
elements are principally:

l	reputation – an element of ‘brand’
l protecting share price – again loosely 

‘brand’
l attracting talent
l attracting shareholder funds
l attracting finance
l staff morale.
if nothing else, these elements point out the 
essential relationship of ethics to governance. 
Reputation is consistently regarded as key 
focus of risk management 3, and integral to 
governance However, once ethics become 
part of ‘brand positioning’ raw ethical values 
are unimportant; values are only required to be 
consistent with the brand.

This sets up two theatres of ethical conflict.

1 Organisationally
l Ethics must satisfy cost-benefit analysis; 

but ethics is ‘soft’ in terms of measurement 
whereas profit is ‘hard’. For example, what 
is the dollar value of failure to attract talent?

l Organisational objectives and rewards 
are universally set around hard KPis 
(production; market penetration; profit; p/e 
ratios; share price).

Therefore, all incentives skew decision-making 
toward commercial outcomes over ethical ones.

2 For individual employees
l individuals hold ethical positions based 

on values. These can be eroded by a 
corporation ethic based on brand protection.

l The organisational Statement of Ethics 
may say one thing but internal pressure is 
to achieve a different thing.

l individual incentives always focus on ‘hard’ 
KPis – there are few formal incentives 
to behave ethically. These are often 
left unwritten or in a dusty copy of the 
Statement of Ethics. This vacuum allows 
for development of a ‘cowboy culture. An 
example is the bank forex trading room 
scandals of the early 2000s.

l individuals are within hierarchies – your 
moral will may be strong, but your boss’s is 
not. This can create stressful internal moral 
conflict and ‘Nuremberg problems’ – ‘i was 
just following orders’.

ethics and legality – the slippery 
slope
Less ethical behaviour is not always illegal. 
in fact the choice may be between good 
behaviour and saintly. But where reduced 
standards sail up to the line of legality (such 
as tax minimisation) it can erode our core 
individual values over time. in these cases 
illegality lies not far over the horizon. Ambition 
and culture can combine disastrously. Our 
ethical horizon can become unclear.

A misadventure into fallen ethics is one thing; 
it can be reversed with moral strength. A 
misadventure into illegality is less forgiving. 

moral corroders: psychological 
pressures
All of us are subject to psychological pressures 
that can corrode our ethical position. These 
require defences, but for many weaknesses 
the best defence is simply to be aware of them, 
and recognise when we are falling under their 
influence.

The level playing field – everyone is 
doing it!
in 1988 Ben Johnson won Olympic gold 
in the men’s 100 metres sprint. This was a 

time when drugs were being used by a very 
large proportion of competitors in that event. 
Johnson was later found to be one of them, and 
stripped of his medal. But if everyone is doing 
it, how can you compete against their unfair 
advantage?

in May 2014 an article in the Sydney Morning 
Herald noted that internet giant google 
had made similar revenues in Australia to 
Fairfax during the 2013 year but had paid 
only a fraction of the tax paid by Fairfax .4 
The article suggested this was achieved by 
some crafty (but legal) tax ‘shenanigans’, and 
explored ‘What should google be paying in 
Australia?’ The implication was clear: there is a 
difference between what is legally achievable 
and community expectations. This puts both 
personal pressure (‘what should i do?’) and 
external pressure (‘why aren’t you giving us 
what they are getting?’) on every tax manager 
in every public company.

We want to be ‘the best’ 
While Ben Johnson was a superb athlete, 
most of us are not. We all want to be the best 
at what we do. But if we define ‘best’ as the 
top two per cent then clearly the rest of us 
are going to be pretty disappointed.
in today’s ‘self-made’ world where all of us 
can be ‘whatever we want to be’ satisfactory 
performance is perceived as failure. Mediocrity 
is not the hallmark of the high-flyer.

We are desperate to please
This is not about money – we simply want to 
be well thought of and acknowledged. This is 
especially potent when our morality exceeds 
the organisational morality. We may be tired of 
being the ‘bean-counter killjoy’. This can lead to 
us questioning our higher standards.

We are greedy
Money cannot buy happiness – but it will buy 
a very good substitute. Our tendency is to 
rationalise unethical behaviours for monetary 
reward – at the expense of ethical ones which 
may provide fulfilment.

We lose our moral horizon
An astronaut in a centrifuge will feel 
acceleration and deceleration, but once 
at a constant velocity, will feel stationary. 
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Likewise, a move away from our ethical 
position may at first seem heart breaking, but 
then becomes the new standard. Pilots get 
around this by flying on instruments when 
there is no visible horizon. We must do the 
same when our ethical horizon becomes 
obscured by having a simple and defined set 
of ethical principles.

Competing moral outcomes
Competing moral outcomes lie at the heart 
of many of our worst decisions. Perhaps 
the greatest example is in the behaviour of 
various institutions now appearing before the 
royal commission into child abuse. Otherwise 
good people ignored the indefensible out of a 
misguided sense of loyalty to their organisation 
or institution.

General defences against the  
‘dark arts’

Having a defined position
‘Give me a single fixed point and I will move the 
world’ – Archimedes

The single best ethical defence is to know and 
commit to our position. if we can be certain of 
our core ethical foundations we can use them 
to test any problem. The higher the degree of 
simplicity of our core foundations, the more 
easily we can apply them quickly.

l Take two hours and draft your core values.
l Compare them with your organisation’s 

values.
l Constantly reinforce your core values.

Preparation
When we watch team sport we are often 
amazed at how successful teams and players 
seem to have a second sight or ‘awareness’ 
which gives them additional ‘time’ – making 
complex movements look effortless. Just as in 
sport, the key is to prepare and to know your 
opposition. We need to:

l define our ethical challenges – now and 
anticipated

l define ‘conflicting loyalty’ or other moral 
conflicts early

l take time to consider reported ethical 
problems – what would you have done?

Our poor decisions are often due to lack of time. 
Preparation gives us time by having the job half 
- done already.

Examine the other players; what can we pre-
prepare?

Practice
in a sports scenario preparing solutions is only 
half the answer. Practice, practice, practice. The 
same applies in ethics:

l train with your prepared solutions – regularly
l like physical ‘muscle memory’ develop your 

‘ethical memory’ – so it comes naturally
l practice saying ‘No’ – in small and discrete 

ways; avoid being a ‘Yes man’.

Incentives
in behavioural matters ‘incentives always dictate 
outcomes’.

Organisational incentives often reward ‘hard’ 
outcomes – sales, market penetration, and 
profit – but are silent or erratic on ethical 
objectives.

l Commit to the establishment of ethical 
incentives and culture in KPiS – these must 
be consistent with the organisation’s stated 
position (and if these standards are lower 
than yours – look around as you will never 
be comfortable).

l Find where the organisation has benefited 
from previous good deeds, or find external 
examples, and mythologise them in your 
organisation.

l Brag about your good deeds (but 
remember CS Lewis: ‘Integrity is doing 
good things even when nobody is 
watching’).

l use your Statement of Ethics – and point 
out any developing divergences where you 
see them. The earlier the better!

specific defences against the ‘dark-
arts

Dealing with competing moral demands
These are the most difficult problems. 
Sometimes there is no correct answer. But the 
following will make these choices fewer and 
simpler:

l Make your moral foundations simple 
(remember Archimedes).

l Practice them frequently and consistently–
often practice will reveal your dominant 
moral position.

Dealing with ‘the level playing field’
Again, this situation is a very difficult challenge 
–particularly where business survival is at stake. 
if yours is the only bank not making ‘No - doc 
loans’ to transients with no capacity to repay 
and then bundling them up into AAA rated 
derivatives, it can be pretty lonely trying to sell 
your position.

if you are certain of your position and the facts, 
shake up the playing field – publicise your virtue. 
This requires four things:

1 Certainty of your facts.
2 Certainty of your position.
3 Consistency in your behaviour.
4 Care not to defame.

Dealing with ‘not having the goods’
There is not a day goes by when i am not 
jealous of the ability of others. it is a personal 
weakness. it can even get a bit bitter when their 
ability seems so specific and limited in range – 
but really successful.

Be honest about your abilities. For most of us 
there was a day when we realised we would 
never play test cricket (men’s or women’s) for 
Australia. But that did not stop us from being 
solid players in whichever level of the game 
we settled on. We still made a reliable, honest 
contribution – and were respected for it (if not 
applauded...ever!).

Ambition is a good thing; naked ambition not so 
much. Desperation for success can leave us 
vulnerable to ethical compromise.

Dealing with ‘desperation to please’
Dealing with desperation to please is difficult 
indeed – but preparation and practice can help.

Saying ‘No’ is like public speaking:

l practice in private 
l the more you do it, the easier it gets
l prepare properly and be a leader
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At least you will feel right as you collect your 
coat and things 

‘Yes-men’ are rarely actually respected.They 
may be courted, but most often they are used 
for their weakness; it is they who end up in the 
dock if matters go pear-shaped.

Never simply say ‘No’ – provide a 
better solution
Our first inclination may be to, rather over 
excitedly, yell ‘No’. This is good, but it sets up 
problems such as power plays, or a feeling in the 
promoter that you have made them feel foolish or 
morally weak. in contrast, presenting alternative 
better solutions is generally well received. But 
sometimes it has to be a flat ‘No’. if so, it must 
be discreetly and privately wherever possible.

Lead from behind
Have a better idea and trail it in front of the 
promoter. Let them discover your idea and take 
the credit. i know, it kills, but:

l their ‘discovery’ increases the chance of 
adoption

l invisible eyes will see your work.

Buy time
Our worst decisions are usually the result of 
insufficient time, combined with one of our 
weaknesses (desire to please; desire to look 
on-top of every issue). Snap decisions are 
really easy –and snap bad decisions are really 
common.

Ask for the sales pitch on the bad 
idea
Asking for a full dissection of an unethical 
plan being promoted is a simple strategy with 
potential in three areas:

1  Perhaps you have misunderstood what 
they are suggesting.

2  The promoter may reveal the ethical 
problem to themselves.

3  it buys time to think.

Avoid power plays–especially in 
public
Causing loss of face to anyone–especially your 
boss – is often career fatal. This is made doubly 
difficult because some bosses enjoy ‘putting 

you on the spot’, but cool and slow and ‘right’ 
tomorrow beats effusive embrace, ‘wrong’ and 
back-pedalling tomorrow

Avoid Dishonesty
it sounds obvious, but recall Justice Einfeld’s 
speeding ticket, and where that led5 . A life’s 
reputation can be destroyed in one dumb 
unethical decision. And you can lose your 
liberty into the bargain. 

if asked to be dishonest, remind your employer; 
weakening me imperils you. As Theodore 
Roosevelt put it: ‘A man who will steal for me, 
will steal from me’.

Rebutting charges of ‘fair-weather 
friendship’ (and misplaced loyalty)
Sometimes we are asked to compromise our 
ethical position in the name of friendship. We 
have things in common with lots of people but 
friendship requires ethical likeness. genuine 
friends understand our ethical position–it is 
part of what attracts them to us. genuine 
friends never require that we breach our ethical 
standards.

Acquaintances, on the other hand, often do; 
pretending loyalties not in existence. 

But that does not mean our friends are 
incapable of mistakes. if your behaviour is out 
of character — i will tell you, and i will state that 
on your behalf and in your defence, but i will not 
join you. if your behaviour is out of character 
over a prolonged period, then it is you who 
have deceived me–there is no friendship.

conclusion
Every day in a thousand small (sometimes 
large) ways our organisational and personal 
morality can be tested. it is essential that 
we guard ourselves against compromise 
which may lead us to either discomfort or 
illegality.

The first step in defending our position is to 
take active, even formal, steps to adequately 
define our position–both personally and 
organisationally. Our position does not need 
to be right for anyone else, but must be right 
for us. it must also be legal and should be 
consistent with community standards. 

Once established, our position must be 
defended, and this is best achieved by 
simplicity of position, and constant practice 
against scenarios that challenge our position. 
Only through these mechanisms can we hope 
to make the correct decisions when called to 
do so rapidly and under pressure. Wherever 
possible we should extend the time we have to 
make important ethical decisions. 

We may indeed inhabit dark times, but that 
does not mean that we cannot live in ethical 
comfort. Perhaps we will be materially worse off 
for our good deeds–but i suspect not. As likely, 
we will have a heightened sense of fulfilment. 
We do not have to be pulpit moralisers,but we 
can show a greater strength than easy options 
suggest. As Dumbledore says, it is a question 
of our choices.

Richard Burns can be contacted on 
0475 462 317 or by email at richard.burns@
skillsfactory.com.au.

notes
1 google
2 Section 124 Corporations Act
3 AON 2013 global Risk Management Survey, 
AON plc, 2013 [Note: damage to reputation/ 
brand was ranked as the 4th highest risk; failure 
to attract talent 5th highest; ahead of business 
interruption, liquidity and political risk.]
4 West M, 9 May 2014, ‘google and Fairfax 
playing a different tax game’, Sydney Morning 
Herald.
5 Marcus Einfeld is a former Justice of the 
Federal Court. in 2006 his vehicle received a 
$77 speed-camera fine which Einfeld contested 
claiming that he was not driving. He signed a 
Statutory Declaration to that effect. He repeated 
this lie and created an elaborate fiction. in 2009 
he was convicted of perjury and attempting to 
pervert the course of justice. He was sentenced 
to three years imprisonment and removed 
from the roll of lawyers as ‘not a fit and proper 
person’. A lifetime’s achievement diminished by 
one act of weakness.

This article was first published in the 
August 2014 issue of Governance 
Directions, the official journal of 
Governance Institute of Australia Ltd. 
Reprinted with kind permission.
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internet disclosure: Part i
Taking sustainability reporting to the next 
level in coming years will have to be about 
“Materialnet”. This was evident during an 
international reporting workshop and my 
meeting with managers from reporting 
companies in Europe this April. it brought 
to mind an old debate, internet-based 
reporting, albeit with the realisation of 
how far we are from having it reach its 
full potential. Related were two historical 
events reported in business news 
headlines:

First, the European Parliament adopted a 
Directive on the Disclosure of Non-Financial 
information that makes it mandatory 
for large public-interest companies with 
over 500 employees to annually report 
information on specified environmental, 
social and governance issues. Where 
such information is to be published – in an 
annual, sustainability or integrated report – 
was left open. The European Commission 
refers first and foremost to having the “non-

financial statement” included in the “annual 
report”, but adds that it leaves companies 
“significant flexibility… (in what) they 
consider most useful”.

Second, the uS Supreme Court started 
hearings on the Aereo Online-Tv Service 
case, one that is said will have far reaching 
implications for communications and 
copyright laws written before the internet 
existed. Debates on the consequences 
of small antennas able to capture Tv 
broadcast signals, bypassing paid cable 
television connections, was reminiscent 
of the struggle of old company laws 
and accounting standards to keep up 
with developments in information and 
communication technologies (iCTs).

Debates since the mid-2000s on 
sustainability reporting have increasingly 
featured complaints from report preparers 
about the apparent lack of use of 
sustainability reports. This came amidst 
confirmation from annual studies by 

the likes of KPMg that the numbers of 
corporate reporters globally continue to 
rise, notably in emerging markets, though 
not at exponential rates and often due to 
the introduction (or threat) of regulatory 
requirements. Still, reporting debates often 
include questions such as: Who reads 
sustainability reports? When last did you 
read a sustainability report? Regulators ask 
for sustainability reporting, but do they read 
the reports?

Asking these questions today is a bit like 
asking some-one “When last did you read a 
book, or a novel?” Many of us would have 
to admit “not recently”. This does not mean 
we don’t read. Most office workers are 
faced with information overload and read a 
mass of information daily in various forms, 
increasingly of the electronic and online kind.

innovations in electronic communications 
question the conventional meanings and 
established hierarchies of old concepts 
such as “book”, “report”, “cover” and 

Good bye sustainability reports, 
hello sustainability reporting... 
By Cornelis T. van der Lugt PhD MBA, Senior Research Fellow, Centre for Corporate governance in Africa, 
Stellenbosch university Business School 
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“annex”. it may therefore be appropriate to 
revisit French philosopher Jacques Derrida 
and his call to deconstruct the boundaries 
of the “text”. Building on his critical wisdom, 
it is high time we deconstruct the opposition 
of “printed versus online” and overthrow 
the ongoing assumption that electronic or 
online information is by definition something 
of lower hierarchy, simply an add-on to 
printed information. This hierarchy needs to 
be turned upside down, and reconstructed 
in a manner with underlying assumptions 
(such as target audience / reader / user) 
clearly defined.

Current standards in accounting and 
reporting are still fixated with the printed 
text and stand-alone reports. Consider the 
following:

l	The integrated Reporting Framework of 
the international integrated Reporting 
Council (iiRC) states as purpose the 
objective to “establish guiding Principles 
and Content Elements that govern the 
overall content of an integrated report”. 
While the logo <iR> is said to refer to 
“integrated reporting” as activity, the 
key output is the integrated report as 
“concise communication”, a “designated, 
identifiable communication”. it requires 
eight Content Elements to be covered, 
though not necessarily implying a 
standard structure (content index).

l	The g4 Sustainability Reporting 
guidelines of the global Reporting 
initiative (gRi) describes its purpose as 
offering “Reporting Principles, Standard 
Disclosures and an implementation 
Manual for the preparation of 
sustainability reports”.  it requires 
seven general Standard Disclosures, 
two Specific Standard Disclosures and 
the provision of a gRi Content index. 
it allows for a combination of web and 
paper-based reports or use of only one 
medium, while ensuring users have 
access to a complete set of information 
for the reporting period.

l	in its Conceptual Framework for 
Financial Reporting (2010), the 
international Financial Reporting 
Standards (iFRS) of the international 
Accounting Standards Board (iASB) 
focuses on financial statements, which 
it defines as having three classes 
of elements (documents): elements 
directly related to financial position 
(Balance Sheet), elements directly 
related to performance (income 
Statement) and elements from both 
the former as captured in the Cash 
Flow Statement. These are included 
in the “Annual Report”, along with 
other information – as required by 
legislation – such as an Operating 
Review, Management Discussion & 

Analysis and Remuneration Report. The 
financial statements are the core focus 
of financial auditing, assuring users 
of the confidence they can place in a 
company’s financial statements.

l	The international Framework and 
Standard on Assurance Engagements 
3000 (2013) of the international 
Auditing and Assurance Standards 
Board (iAASB) refers only to 
“underlying subject matter” (such as 
a gHg emissions statement) when 
listing requirements for “assurance 
engagements other than audits 
or reviews of historical financial 
information”. The subject matter can 
take “many forms”, including future 
financial performance (prospectives), 
non-financial performance, physical 
characteristics, systems and processes 
as well as behaviour.

l	The AA1000 Accountability Principles 
Standard (2008) states its purpose 
as providing organisations with an 
“internationally accepted, freely 
available set of principles to frame 
and structure the way in which they 
understand… and communicate their 
accountability”. its accompanying 
AA1000 Assurance Standard (2008) 
sets out requirements for assurance in 
accordance with the standard in order 
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to evaluate adherence to the Principles 
as well as “where applicable, the 
quality of publicly disclosed information 
on sustainability performance”. The 
sustainability performance information 
covered is agreed to between the 
“reporting organisation” and the 
“assurance provider” in specifying the 
“scope” of the assurance engagement.

The terminology used in the AA1000 
standards, with its more inclusive and 
participatory approach to “assurance” 
compared to that of the iAASB and 
international Federation of Accountants 
(iFAC), shows a keen awareness of 
the importance of frame and structure 
in the way things are understood and 
communicated. it reflects a key finding 
from the cognitive and brain sciences, 
namely that humans tend to think in terms 
of typically unconscious structures called 
“frames”(cf the work of neural theorists 
such as george Lakoff). Accountability 
specialists and accountants accordingly 
think of different frames and systems when 
they hear words such as “values” (moral? 
financial?), “qualitative / qualitative”, 
“engagement”, “dialogue” and “statement”.

in our recent study of leading corporate 
sustainability reports from OECD and 
emerging market countries - entitled 
Sustainability Reporting at Crossroads 
(utopies 2012) - “digital reporting” was 
identified alongside integration and new 
actors as one of three key macro trends. 
Digital reporting has various subcomponents, 

including what Elisabeth Laville and her 
team call “360-degrees reporting” (including 
social media, smart phone apps), open data 
(e.g. Excel files made available online), data 
visualisation (without oversimplification) 
and reporting in context (global to local, 
globalising localism).  As an example, 
multinational AkzoNobel provides its key 
performance indicators (KPis) data in open 
format for download and an active data 
visualisation interface.

The concept of “360-degrees reporting” 
takes one beyond online reporting to 
online communications (including two-
way dialogue). All of this involves using 
information and communication technology 
(iCT) to move beyond information 
exchange to engagement, participation and 
collaboration. Critically, it requires different 
disciplines or departments within the 
reporting organisation – such as production, 
sustainability, finance and marketing – to 
communicate effectively with one another. 
At the same time, avoiding online spaghetti 
calls for careful demarcation of more 
formalistic “reporting” versus more informal 
“interaction” via the internet. Mindful of 
different target audiences and functions, 
corporate communications need all of the 
above. But online communications need to 
be structured in a way that includes a menu 
for those with no appetite for spaghetti.

The idea of internet-based reporting is 
nothing new. it became topical in the 
1990s, was the theme of a study by 
SustainAbility and uNEP (The internet 

Reporting Report 1999), and became 
a subject of management research in 
subsequent years by academics such as 
Ralf isenmann from germany. in 2001 John 
Elkington and David Wheeler called it the 
birth of “cybernetic sustainability reporting”.

Research has identified different degrees 
of using the internet and its benefits related 
to the purpose of reporting, the reporting 
process, report content and report design 
(e.g. moving from linear and hierarchical 
to hypertext and complex links). Benefits 
recognised by the gRi and others included 
greater flexibility, timeliness with ease 
of ongoing information upload, improved 
visibility and accessibility irrespective 
of location, speedier processing and 
integration, standardised data transfer 
and mass customisation through diverse, 
interactive communication channels.

So if the idea of internet-based reporting is 
nothing new, what is really different today? 

See “internet Disclosure: Part ii” and the 
meaning of “Materialnet” in the December 
issue of BoardRoom.

“Cornis van der Lugt is a Geneva-based 
consultant and Senior Research Fellow with 
the Centre for Corporate Governance in 
Africa at Stellenbosch University Business 
School. This article was previously 
published at www.cornisvanderlugt.
com<http://www.cornisvanderlugt.com>” 
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6th Premier Corporate 
Governance Conference 
By Saras Chinsamy, Marketing and Membership Manager, CSSA

Once again, Chartered Secretaries Southern 
Africa delivered a successful conference 
this year. The conference was held at the 
Wanderers Club Johannesburg, and was well 
attended by over 200 delegates.

Professor Mervyn King was the keynote 
speaker. He opened the conference 
by explaining broadly how stakeholder 
groups’ requirements and expectations 
are becoming significant drivers of current 
corporate governance thought leadership. 
He emphasised that corporate governance 
codes cannot guarantee honest executive 
conduct and that corporate stakeholder 
relations are essential to business health.

The first session was rounded off with 
presentations on the governance of director 
remuneration, by Martin Westcott, Executive 
Chairman of PE Corporate Services, followed 
by Martin Hopkins, Partner, PWC, who 
presented on non-executive director practices 
and fees.

Mark Hodgson, industrial and corporate 
governance analyst at Avior Capital Markets, 
then presented on rating corporate practices 
by JSE listed companies. The morning 
session was concluded by Allan greenblo, 
editorial director, Today’s Trustee, who 
delivered a presentation on shareholder 
activism.

Marian gaylard, Partner, Questco 
Corporate Advisory covered the roles and 
responsibilities of the JSE sponsor and the 
impact thereof on the company secretary’s 
role. 

Richard Foster, who is an independent 
governance consultant, delivered a 
presentation that led to a panel debate on 
board diversity, in which the main highlights 
were the trend in Europe to regulate 

female quotas on boards; in South Africa 
B-BBEE legislation has led to a significant 
improvement in black female board 
representation.

A panel discussion with, Lerato Manaka, 
group Company Secretary, Barloworld,  
Dumisani Mtshali, Company Secretary, 
Kagiso Media, and Ronelle Kleyn, group 
Company Secretary, RBA Holdings, 
highlighted that diversity was a concept 
broader than race and gender only.

The main topic highlighted was that women, 
especially black women, needed a string 
of qualifications before being employed as 
senior corporate executives as compared to 
the ease of their male counterparts achieving 
seniority via the proverbial “old boys 
club” selection pool. Succession planning 
was highlighted as a desirable action for 
companies to use in order to find value 
potential by focusing on upskilling young 
black professionals.

The final afternoon session comprised 
presentations on integrated reporting by 
Jonathon Hanks, Managing Partner, incite. 
He was followed by Jeffrey Revell, Country 
Manager, South Africa, Diligent Boardbooks, 
who presented on the human element of 
using board portals.

The first day concluded with a presentation 
by Estelle de Jager, group Company 
Secretary, Trifecta Capital Services, who 
dealt with the Protection of Personal 
information Act (POPi). She discussed 
how governance in terms of information 
handling will now be applied, especially 
in terms of using the data for the purpose 
given and ensuring that 3rd party providers 
are compliant with POPi. A regulated body 
will be empowered to monitor all POPi 
requirements.

The 2nd day of the conference opened with 
Tsakane Ratsela, who is Deputy Auditor-
general speaking about public sector 
governance. She emphasised that the core 
purpose of the auditor-general was to enable 
oversight, accountability and governance in 
the public sector through auditing, thereby 
building public confidence. This was 
governed by leadership, stewardship, and 
accountability in all areas especially when 
ensuring that public money was safeguarded 
at all times and used appropriately, 
economically, efficiently and effectively, in an 
open and honest environment.

Stephen Sadie, CEO of Chartered 
Secretaries Southern Africa, covered the role 
of professional bodies in general. He then 
homed in on CSSA specifically as a home for 
governance professionals. He touched on the 
governance qualification, keeping members 
abreast of the latest trends and joining a 
Southern African and international body. 

Neil Kirby, Director, Werksmans Attorneys, 
presented on aspects of information 
governance and highlighted more on POPi 
especially in terms of: 

l protection of information,
l information management 
l information privacy

He emphasised POPi’s purpose, which is that 
everyone has a constitutional right to privacy. 
He also discussed:

l Processing regulation
l Rights and remedies to protection of 

personal information
l voluntary and compulsory measures to 

enforce rights the onerous regulation that 
will prevail.

Joel Wolpert, technical adviser at Chartered 
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Secretaries Southern Africa delivered a 
presentation covering the job description 
for the 21st century company secretary, 
highlighting:

l Statutory and regulatory environment;
l Organisation role of the company 

secretary – reporting framework, 
responsibility and accountability;

l Profile, qualifications and expectations 
of the company secretary to determine 
the level of recognition/job evaluation/
grading/remuneration; and

l Changing profile from compliance 
functionary to governance professional

The 2nd day’s panel discussion covering the 
changing role of the company secretary 
comprised Joel Wolpert, Natasha Bouwman, 
Assistant Company Secretary, MMi Holdings, 

Karen Robinson, independent governance 
consultant & company secretary and Noriah 
Sepuru, Company Secretary of Mpact, and 
highlighted the changing role of the company 
secretary, noting that whereas in the past it 
was limited to minute taking and compliance 
but now it has become an integral part of  
strategic board activities.

The afternoon session included presentations 
by Lana van Zyl, Senior Manager, 
governance and Surveillance Enforcement 
at CiPC who presented on aspects of 
governance in state-owned companies. 
This was followed by Yaniv Kleitman, Senior 
Sssociate, Corporate & Commercial, Cliffe 
Dekker Hofmeyr, who presented on director 
delinquency and liability.

Michael Judin, Senior Partner, goldman 
Judin, ended the conference by discussing 
features of the much anticipated King 4 that 
is due to be released by 2016, which will 
address issues specifically relating to NgOs 
and SMEs. He highlighted the historical 
provenance of the King reports by explaining 
Professor Mervyn King’s role in launching 
King 1 following a request from the late 
president Nelson Mandela.

A big thank you must go to all the sponsors:
l Business Day, 
l Diligent Boardbooks, 
l Trifecta Capital Services and 
l Computershare 
as well as the various exhibitors present at
the conference.

Isheunesu 
Munatsi 
(SARS)

Delegates from National 
Treasury

Reginah Madamombe  
(Kagiso Media)

Chris Gibbons, 
MC 

Delegates noting 
pertinent points

Above and below: Delegates listening attentively

Delegates enjoying a cup of tea
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Lerato Manaka (speaker), Palesa Vatsha, Noriah Sepuru 
(speaker) and Jacky Cuffley (Orient Capital)

Panel discussion on the changing role of the company secretary

Ronelle Kleyn (speaker), 
Pieter Bester (Sasfin)

Mervyn King (speaker) Marian Gaylard, (speaker)

Stephen Sadie, CEO of CSSA 
(speaker)

Tsakane Ratsela - Deputy Auditor- 
General (speaker)

A full house of delegates at the conference

Neil Kirby (speaker) Martin Hopkins (speaker) Martin Westcott (speaker) Mark Hodgson (speaker)
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South African corporates spent almost 
R8-billion on corporate social investment 
last year. Without proper systems in place, 
much of that money could be trickling 
away and not doing the good that it is 
intended to do. Neil Robinson, Chief 
Operating Officer of Relate Bracelets, 
appeals to companies to make sure that 
their money is being put to good use. 

A few years ago, assigning money for 
do-gooding was considered by many 
financial managers to be an irritating add-
on in their busy schedules, but there’s a 
definite trend among corporates worldwide 
towards better corporate citizenship. No 
one, least of all huge corporates, should 
consider it possible to live in a world so full 
of ills without feeling a compulsion to help 
where they can. 

Many companies have already identified 
CSi as part of their core work and 
consider it in their strategic planning along 
with other parts of their business, like 
marketing, production, finance and human 
resources. 

However, there are a great many 
companies that simply pay over the 
required one percent of net profit after 
tax – stipulated by the South African 
Department of Trade and industry’s 
empowerment codes – without due 
diligence. 

They may have in place broad measures 
for monitoring how sustainable their 
involvement is with their CSi projects, 
but they don’t have detailed updates and 
on-going monitoring, both of which are 
mandatory in any efficiently run business. 
Not having a full understanding of the 
impact a company’s money makes on 

the social fabric of the country could 
tantamount to flushing that money down 
the toilet. 

Earlier this year, Tshikululu Social 
investment released research findings 
about what motivated companies to 
undertake corporate social investment. 
One of the findings was that social 
responsibility programmes were seen as 
an extension of a company’s values and 
culture, and a means of demonstrating 
their commitment to the development of 
South Africa. Yet, while many of them 
undertook CSi projects long before 
government or industry demanded them, 
these projects were often intangible in 
terms of results. 

Corporate social investment needs to 
form an integral part of a company’s 
policy and central business planning. it 
requires financial and human resources 
to run it properly so that it becomes a 
fully-fledged, well-functioning department 
that contributes to good corporate 

governance and business management 
in a way that truly helps beneficiaries of 
CSi largesse - whether that largesse is a 
legal requirement only or is contributed 
with goodwill and an authentic desire to do 
good in the world. 

There are a great many non-governmental 
organisations doing sterling work in 
difficult environmental circumstances 
within dire financial constraints. True 
commitment to social transformation from 
corporates would be to wisely pick an 
NgO to support, to be truly interested in 
the work they are doing, the goals they are 
setting and reaching, and their long-term 
effect of their work within the communities 
they have targeted. 

Prudent CSi spending is the most effective 
way to contribute socially. it’s also the best 
business practise. 

Neil Robinson is the Chief Operating 
Officer for Relate Bracelets, a 100% not-
for-profit social enterprise.

Corporate Social Investment - 
is the money trickling away?
By Neil Robinson, Chief Operating Officer, Relate Bracelets
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The importance of International 
Financial Reporting Standards 
By Sue Ludolph: Project Director, Financial Reporting, SAICA

Market forces have underlined the logic 
behind the globalisation of accounting 
standards. The goal is to create one single 
set of accounting standards that can be 
applied anywhere in the world, saving 
millions for firms with more than one 
listing and allowing investors to compare 
the performance of businesses across 
geographic borders.

The vision of global accounting standards 
has been publicly supported by many 
international organisations, including the 
g20, World Bank, international Monetary 
Fund, Basel Committee, international 
Organisation of Securities Commissions 
(iOSCO), the international Federation of 
Accountants (iFAC). Locally it is supported 
by the South African institute of Chartered 
Accountants (SAiCA).

There are important practical effects 
and benefits for all stakeholders when 
applying international Financial Reporting 
Standards (iFRS). The most notable 
benefit of establishing global accounting 
standards is having a common financial 

reporting language, which improves the 
efficiency of international capital markets 
and reduces barriers both to trade and 
the flow of capital. Furthermore, investors 
have access to more reliable financial 
data, prepared in a consistent manner 
and can compare and analyse corporate 
performance in multiple jurisdictions.

As issuers of securities, listed companies 
are able to access global investors 
more easily, potentially reduce their 

cost of capital, and save on the costs of 
conforming to different requirements in 
different jurisdictions. Regulators equally 
benefit from the greater consistency and 
quality of information.

Why south africa adopted ifrs
The Accounting Practices Board (APB), 
SAiCA and the JSE recognised the need to 
be part of the global economy with respect 
to financial reporting many years ago. The 
APB started harmonizing Statements of 
generally Accepted Accounting Principles 
(gAAP) with iFRS in 1995. The APB 
agreed to issue iFRS as statements of 
generally Accepted Accounting Practice 
(gAAP) in 2003, and the JSE required 
listed companies to comply with iFRS as 
issued by the iASB from January 2005. 
The reasons for the APB harmonising 
and subsequently issuing the text of iFRS 
as Statements of gAAP, and the JSE 
requiring listed companies to report in 
terms of iFRs were:

l for South African companies to attract 
foreign investment,

South Africa has 
been ranked first 

out of 144 countries 
for the past four 

years in the auditing 
and reporting 

standards category 
of the annual global 

Competitiveness 
Survey conducted by 
the World Economic 

Forum
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l to add credibility to the financial 
statements of South African companies 
in the global market, and

l to do away with the need for dual-listed 
entities to prepare financial statements 
in accordance with more than one set 
of accounting standards.

South Africa was a leader in this process, 
and required companies to report in 
terms of iFRS long before the European 
countries and others who only made the 
transition in 2005.To date, 105 countries 
require iFRS for all or most domestic 
publicly accountable entities (listed 
companies and financial institutions) in 
their capital markets, and a further 24 
countries have made a public commitment 
supporting a single set of high-quality 
global accounting standards.

How south africa influences 
ifrs
As South African companies have 
effectively been applying iFRS since 
2003, we have a wealth of experience 
and SAiCA, with the expert input from its 
Accounting Practices Committee (APC), 
comments on every pronouncement issued 
by the iASB and the other iFRS Foundation 
structures. Our comments are always highly 
regarded and we have had many examples 
of success in influencing the future 
direction of a standard. This is illustrated 
by the iFRS Foundation Trustees hosting 
their meeting in South Africa in 2013 for the 
first time: this stakeholder event allowed 
them to interact with business leaders, 
iFRS advisors, the local standard-setter 
Financial Reporting Standards Council 
(FRSC) and SAiCA’s APC members. The 
iFRS Foundation’s commitment to outreach 
and hearing from those representing 
jurisdictions that can add value to their 
process is further demonstrated by their 
willingness to host an iFRS Conference in 
Johannesburg together with SAiCA on 13 
and 14 August 2014. The vice-chairman 
of the iASB and four iASB members will 
speak to our business community and 
hear their views on the future of financial 
reporting and iFRS.

To ensure the successful adoption and 
implementation of the standards, it is 
critical that the iFRS Foundation structures 
have adequate representation of the 
accountancy profession. in this regard 
SAiCA has been instrumental in ensuring 
that we have members in key positions 
within the iFRS Foundation structures:

SAiCA plays an important role in 
communicating with its members and the 
business community in general about 
current and future developments in 
accounting by:

l informing CAs(SA) and the public 
of proposed standards that are 
made available for comment, and 
encouraging submissions;

l arranging discussion forums on the 
more controversial and far reaching 
exposure drafts and standards,and 

l ensuring that South African companies 
participate in field testing and round table 
discussions hosted by the iASB to obtain 
feedback from preparers and users.

What was south africa’s 
influence on ifrs for smes? 
South Africa was the first country in the 
world to adopt the exposure draft on 
the iFRS for small and medium entities 
(SMEs) for use by local companies, 
when it was issued by the iASB in 2007 
to provide immediate financial reporting 
relief for medium and small businesses. 
As a consequence of the early adoption 
of the exposure draft as a standard in 
South Africa, SAiCA provided significant 
feedback to the iASB on the practical 
issues identified by local companies in 
implementing the draft standard, which 
helped shape the final iFRS for SMEs 
issued in 2009.

SAiCA have also actively contributed to 
shaping the current proposed changes to 
the iFRS for SMEs which will be published 
later this year, by submitting comment with 
recommendations to make the standard 
simpler to apply, and highlighting practical 
implementation challenges. 

South Africa was the first in the world to 
develop application guidance specifically 
designed to assist small and micro entities 
to apply the iFRS for SMEs in 2012. The 
iASB subsequently issued its guide to the 
application of the iFRS for SMEs for micro 
entities, which deals with the sections of 
the iFRS for SMEs relevant to a typical 
micro entity.

Why is south africa ranked 
number one for its auditing and 
reporting standards?
According to the latest report on the 
observance of standards and codes 
published by the World Bank, South 
Africa enacted the Auditing Profession 
Act, No. 26 of 2005 that establishes an 
independent regulatory board for auditors. 
The board sets auditing and professional 
ethics standards, and registers and 
regulates auditors. The Companies Act, 
No. 71 of 2008, strengthens financial 
reporting requirements, including providing 
legal backing to financial reporting 
standards. National accounting and 
auditing standards are fully aligned to 
the iFRS and international Standards on 
Auditing (iSA) respectively. 

South Africa is one of the earliest adopters 
of iFRS and iSAs, has adopted principles 
of corporate governance in the King iii 
Code, and requires listed companies 
to prepare and issue annual integrated 
reports. These reforms have strengthened 
the institutional pillars that support 
the country’s accounting and auditing 
practices. 

As a result of the leading role that the 
chartered accountancy profession has 
played in international financial reporting 
standards, South Africa has been ranked 
first out of 144 countries for the past 
four years in the auditing and reporting 
standards category of the annual global 
Competitiveness Survey conducted by the 
World Economic Forum.
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The Constitutional Court, the highest Court 
in South Africa, which has now been given 
wider jurisdiction to hear matters of public 
importance has, due to an amendment to 
the Constitution of the Republic of South 
Africa, recently handed down a judgment 
which is expected to have a significant 
impact on the principles of the law of 
contract in South African law. in fact, the 
aim to uphold the principles of ubuntu 
and to promote good faith and fairness 
in contracts is increasingly becoming a 
trend in judgments handed down by the 
Constitutional Court.

What is good faith in the law of 
contract?
The notion of good faith is not a new 
phenomenon; it has always been part of 
South African common law. good faith 
has been regarded as the doing of simple 
justice between person-and-person. it 
involves a respect for the other party’s 
interests in a contract. Because a contract 
is an agreement between two or more 
parties, and often involves the principle of 
reciprocity, parties should not enter into an 
agreement in bad faith, as doing so would 

destroy the trust between parties and 
create commercial chaos. 

However, good faith is not a stand-alone 
requirement in a contract. This much was 
made clear in judgments handed down 
by the Supreme Court of Appeal and 
its predecessor, the Appellate Division. 
Nonetheless, the Constitutional Court 
has attempted to develop this notion of 
good faith and, on a related note, the 
concept of fairness. The Constitutional 
Court has attempted to give content and 
understanding to the notions of good 
faith and fairness through interpreting 
and attempting to apply the concept and 
constitutional value of ‘ubuntu’. 

While ubuntu is not expressly stated as 
a constitutional value in the Constitution, 
it was provided for in the interim 
Constitution. The Courts have also 
continually stated over the years that it is 
a constitutional value and that it assists 
in giving content to the three express 
constitutional values of freedom, dignity 
and equality.

determining fairness and good 
faith in contracts: Barkhuizen v 
napier
in the case of Barkhuizen v Napier 2007 
(5) 323 (CC), the Constitutional Court 
stated that two questions need to be asked 
in determining the fairness of a contractual 
term: 

l whether the clause itself is 
unreasonable / contrary to public 
policy;  

l if not, whether its enforcement in the 
particular circumstances would be 
unreasonable/contrary to public policy.

The Supreme Court of Appeal, in the case 
of Bredenkamp, reacted to the Barkhuizen 
judgment and held that there was no over-
arching requirement of fairness in contract. 
it held that Barkhuizen was limited to 
constitutional issues.

The legal profession has been eagerly 
awaiting a judgment in which the 
Constitutional Court may react to the 
Bredenkamp judgment 
 

Ubuntu and the law: promoting good 
faith and fairness in contracts 
By Adriaan Hoeben, director, litigation and dispute resolution and Sue Hayes, director, litigation and dispute resolution and 

Maria Domingos, ENSafrica
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fairness over certainty: Botha 
and another v rich n.O. 

The very recent case of Botha and another 
v Rich N.O. and others 2014 CCT 89/13 
has given a further indication of the 
Constitutional Court’s approach to this issue 
of good faith and fairness in contracts, but 
it did not seem to authoritatively express its 
stance on this point.

This case concerned an interpretation of 
s 27(1) of the Alienation of Land Act 69 
of 1981 (“the Act”), which provides that 
if a person has paid 50% or more of the 
purchase price of property which is subject 
to an instalment sale agreement, that 
person can demand that the seller transfer 
the land into his / her name on condition 
that he / she registers a mortgage bond in 
favour of the seller over the said land. 

in this case, the seller purported to cancel 
the agreement and to enforce the forfeiture 
of the purchaser’s payments, because the 
purchaser had defaulted on her payments. 
One would have expected the Court to 
order the cancellation of the contract, 
due to the purchaser’s default but not 
forfeiture, which is unlawful, according to s 
19 of the Act. Therefore, upon cancellation 
the purchaser would be entitled to full 
restitution.  

However, the Constitutional Court 
approached the issue in a different 
manner. in an attempt to develop 
the notion of good faith and fairness 
in contract, the Court subjected the 
enforcement of the cancellation clause to 
the fairness of doing so. One can see the 
Court’s attempt to infuse constitutional 
norms and values into the general 
principles of the law of contract. in fact, it 
was stated in the Constitutional Court case 
of Everfresh, that Courts need to develop 
a new contractual order which is informed 
by constitutional and traditional African 
values.

The Court here dealt with s 27(1) of the 
Act, and interpreted that the purchaser 
is entitled to demand transfer of the land 

into his / her / its name, provided that the 
purchaser tenders payment of the arrears 
amount and, if applicable, any municipal 
charges and registers a mortgage bond 
over the property in favour of the seller. 
However, the seller had exercised its 
right to cancel the contract due to the 
purchaser’s default and that the purchaser 
made no attempt to pay the arrears as 
contemplated by s 27(1) of the Act.

The Court, however, considered whether 
the enforcement of a cancellation clause 
is fair under the circumstances, where the 
seller exercised its rights in terms of the 
contract to cancel such contract due to 
default by the purchaser. The Court held 
that such enforcement of the cancellation 
clause would be unfair, and accordingly 
dismissed the cancellation application 
and ordered that the Respondents do all 
things necessary to effect transfer of the 
property to the Applicant, provided that 

payment of all arrears amounts are paid 
to the Respondents and a mortgage bond 
is registered over the property in favour of 
the Respondents.

it seems that the effect of this judgment is 
that the exercise of a contractual right may 
be subject to a standard of fairness. 

Consequently, although certainty is a 
requirement of the law of contract, it may 
be pushed aside in favour of upholding 
a standard of fairness in contract. Thus, 
the enforcement of a cancellation clause 
may be subject to a fairness enquiry by a 
Court. Parties must enter into contracts 
in good faith and act fairly to one another. 
The Constitutional Court is adamant to 
develop the law of contract in line with 
constitutional values and it will continue 
to do so. While the law is developing as 
such, this particular point of law will remain 
in a state of flux.
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So what would you do if a business 
colleague at an off-duty dinner said the 
following to you after dinner: “Do you want 
a lover tonight?” Would this statement be 
an inappropriate comment or conduct that 
constitutes sexual harassment? it is also 
interesting to note that the Commission 
for Conciliation, Mediation and Arbitration 
(CCMA) and the Labour Court (LC) 
accepted that even though the conduct 
occurred off-duty, it could still be dealt with 
by the employer, this being an established 
principle of labour law.

The very same incident occurred in the 
case of Simmers v Campbell Scientific 

Africa (Pty) Ltd (C 751/2013) ZALCCT 
9 May 2014 (hereinafter referred to as 
the “Simmers” case). A senior male 
employee, Simmers, and an external 
female consultant were on a business 
trip to Botswana to survey a site in 
order to install some equipment for the 
Botswana Power Corporation. While 
another contractor was paying the bill 
Simmers said to the female consultant, 
“Do you want a lover tonight?”. She made 
it clear that she did not and that she had 
a boyfriend. He responded, “if you change 
your mind during the night, come to my 
room”. She did not. He did not pursue it.

Campbell Scientific Africa (the employer), 
became aware of Simmers’ behaviour 
and he was dismissed after a disciplinary 
enquiry for sexual harassment, 
unprofessional conduct, and bringing 
the name and image of the company 
into disrepute, which he was alleged to 
have done by bad mouthing one of their 
contractor’s. 

The Commission for Conciliation, 
Mediation and Arbitration (CCMA) found 
that Simmers’ dismissal was fair. The 
arbitrator reasoned that the fact that 
he had not denied that he made those 
remarks to the complainant, certainly 

“Do you want a lover tonight?” 
Sexual harassment or not?
By Olivia Eleanor Timothy, HR Manager, and Zaryl Bhero, Candidate Attorney, Werksmans Attorneys
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suggested that he was aware or should 
have been aware that his remarks on 
the day of the incident would not be 
welcome and therefore constituted sexual 
harassment.

The Labour Court (LC), however, came 
to a different conclusion, finding that the 
arbitrator’s deductions that, because 
Simmers made the remarks, he knew that 
they constituted sexual harassment, did 
not flow from the premise. The Labour 
Court (LC) emphasised that the issue 
in question was whether the remarks 
made by Simmers, constituted sexual 
harassment and not the mere fact that he 
had made them. in determining whether 
conduct constitutes sexual harassment, 
the Labour Court (LC) confirmed that the 
Code of good Practice on the Handling 
of Sexual Harassment Cases gN 1357 
government gazette 27865, 4 August 
2005, is an important guideline.

Section 4 of the Code of good Practice 
on the Handling of Sexual Harassment 
Cases sets out the “litmus test” for sexual 
harassment as follows:

Sexual harassment, is unwelcome conduct 
of a sexual nature that violates the rights 
of an employee and constitutes a barrier 
to equity in the workplace, taking into 
account all of the following factors:

whether the harassment is on the 
prohibited grounds of sex and/or gender 
and/or sexual orientation;

l whether the sexual conduct was 
unwelcome;

l the nature and extent of the sexual 
conduct; 

l and the impact of the sexual conduct 
on the employee.

The grounds of discrimination to establish 
sexual harassment in the Simmers’ case 
were sex and gender.

There are different ways in which an 
employee may indicate that sexual 
conduct is unwelcome, including non-

verbal conduct such as walking away or 
not responding to the perpetrator. 

in the Simmers case, the female 
consultant, made it clear that that she 
considered the behaviour offensive and 
she indicated that the sexual conduct is 
unwelcome by walking away. Simmers, did 
not pursue the female consultant once she 
told him that is was unwelcome.

Another important determination when 
considering the unwelcome conduct is the 
differentiation between an unreciprocated 
sexual advance and sexual harassment. 
The Labour Court (LC) found in this case 
that the conduct did not cross the line 
from the unreciprocated sexual advance 
to sexual harassment. This will undeniably 
also be determined by the nature and 
extent of such conduct.

The unwelcome conduct must be of a 
sexual nature, and includes physical, 
verbal or non-verbal conduct. verbal 
conduct includes unwelcome innuendos, 
suggestions, hints, sexual advances, 
comments with sexual overtones, sex-
related jokes or insults, graphic comments 
about a person’s body made in their 
presence or to them, inappropriate 
enquiries about a person’s sex life, 
whistling of a sexual nature and the 
sending by electronic means or otherwise 
of sexually explicit text. 

verbal conduct also includes sexual 
advances – but they must be unwelcome, 
and the alleged perpetrator should have 
known that they would be unwelcome, 
or the recipient of the advance should 
have made it clear. in the case before 
the Labour Court (LC), Simmers did not 
persist in his overtures once the female 
consultant told him that his suggestion 
was unwelcome. The Labour Court (LC) 
indicated that the words he used were 
certainly inappropriate, but were uttered 
“more in hope than expectation”. 

The Labour Court (LC) applying the Code 
of good Practice on the Handling of 
Sexual Harassment cases shared the view 

that Simmer’s verbal advances were crude 
and inappropriate but did not cross the line 
from a single incident of an unreciprocated 
sexual advance to sexual harassment. An 
inappropriate comment is not automatically 
sexual harassment.

Although a single incident of unwelcome 
sexual conduct may constitute sexual 
harassment, the Labour Court (LC) 
indicated this this would only be the case if 
it was a serious incident. it could only have 
become sexual harassment if Simmers 
had persisted in it or if it was a serious 
single transgression.

The conduct should constitute an 
impairment of the employee’s dignity, 
taking into account the following:

l the circumstances of the employee; 
and

l	the respective positions of the 
employee and the perpetrator in the 
workplace.

in the Simmers case, the Labour Court 
(LC) concluded that there was no 
impairment to the female consultant’s 
dignity and that the advance was an 
inappropriate sexual one, but it did 
not cross the line to constitute sexual 
harassment. Further, it certainly did not 
lead to a hostile work environment; in 
fact, she had left for Australia shortly after 
the incident, and it was unlikely that the 
parties would ever work together again 
– they did not even work for the same 
employer. Accordingly, the Labour Court 
(LC) was of the view that Simmers should 
be reinstated with retrospective effect, 
subject to a final written warning. 

This case certainly proves that employers 
need to be more careful before instituting 
sexual harassment charges against their 
employees. A clear distinction would need 
to be made between employees who may 
just be “trying their luck” and those whose 
conduct amounts to sexual harassment. 
in making this differentiation, the code, as 
demonstrated above, would be a sound 
guideline.
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Recently i got into a discussion regarding the 
question of clearance for a director to trade 
securities in order to comply with the JSE rules 
and, more importantly, to avoid the risk and 
potential consequences of running foul of the 
securities legislation particularly as it applies to 
insider trading. it seems that there is a great deal 
of confusion that is experienced because of not 
fully understanding the issue.

Firstly, there is a misbelief that ‘insider trading 
is against the law’. Misbelief? Yes, because 
one can have insider trading that is perfectly 
legal and acceptable as well as another class 
of insider trading that is not. Clearly one has to 
have a firm grip on distinguishing the difference 
between the two. As this article progresses it will 
become evident which is which.

The next misconception is that insider trading 
is something that applies to the dealings of 
the directors. People tend to skip over the fact 
that it could be anybody who is privy to inside 
information and who uses such knowledge 
in order to gain a financial advantage. The 
advantage could be either to secure a gain or 
to avoid incurring a loss. Whilst illegal insider 
trading does not isolate its scope to dealings 
by directors of companies alone, the JSE 
regulations are aimed at identifying transactions 
by directors and company secretaries.

Being listed on the JSE is obviously going to 
attract a lot of interest because of the high profile 
the company enjoys and the fact that there is 
a focus on the actions of directors. This has 
been brought into greater prominence in the 
last decade or two with the advent of codes 
of corporate governance and updates to the 
JSE regulations. it is also very much easier for 
listed securities to be valued and therefore for 
the significance of the transaction entered into 

by the directors and company secretaries to be 
appreciated by the investing public.

Lets get down to some careful analysis of the 
possibilities whereby an ‘affected person’ – 
casually regarded as just being directors, but 
which i shall expand upon in due course – might 
transact in securities. To start off let’s analyze 
the nature of the holding of the securities. The 
following possibilities exist:

nOminaL 
sHareHOLder

BeneficiaL 
sHareHOLder

The affected person The affected person

The affected person Someone else – 
either a related party 
or unrelated party

Some other 
individual i.e. a 
nominee

The affected person

A trust where the 
affected person is a 
trustee

Beneficiaries of the 
trust, but of which 
the affected person 
isn’t one

A corporate body 
where the affected 
person is a director 
or manager

Shareholders of 
the body corporate 
where the affected 
person is amongst 
those who are 
shareowners

A trust or syndicate 
where the affected 
person plays no part 
in its management or 
activities

The affected person 
is amongst a group 
of persons who 
own equity in the 
enterprise

i was asked once if there was an easy way to 
assess whether or not there was a beneficial 
interest in securities. The solution, maybe 
simplistic, would be to pose a question: 
assuming that the person died would the 
executor seek to include those securities in the 

inventory of the deceased? if the answer is ‘yes’ 
then it stands to reason that there is a beneficial 
interest. it could however be a problem, if there 
was no documentary evidence to support this, to 
establish where the deceased had an interest in 
securities or the extent thereof.

A consideration that needs to be debated is 
one of materiality. For example, a director might 
have what appears to be a relatively small part 
of the equity of a company but how does one 
measure this? Do you look at the number of 
shares owned by the director versus the total 
issued capital of the company that he or she 
has invested in? On the other hand is materiality 
determined by the value of that equity against 
the wealth of the director concerned? Obviously 
this is very subjective and it is prudent for the 
company, when setting out the procedure that 
needs to be followed in order to gain clearance 
to trade in securities, to set defined levels.

One could set out a financial limit or a 
percentage, but this is also a worry since it is 
subject to manipulation and one wants to avoid 
this. For this reason would the level be best set 
at zero tolerance?

Now let’s look at the multitude of different 
transactions that could affect either the nominal 
or beneficial interest of an affected person:

l A sale 
l A purchase
l A donation given
l A donation received
l An inheritance received
l The exercise of share purchase options
l The forfeit of share purchase options
l A settlement in terms of a court order e.g. on 

divorce or a judgement
On careful scrutiny it is evident that in most of 

All clear ahead
By Pat Mahony, FCIS, Past President of Chartered Secretaries Southern Africa
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these circumstances the affected person has 
discretion in making the trade. in cases such 
as receiving a donation or inheritance or being 
ordered by the court to make a disposal of 
equities to a creditor or ex-spouse it is equally 
evident that there could be no discretion on the 
part of the director or secretary in transacting in 
the securities. This begs the question whether or 
not there is a requirement to announce details 
of the transaction in regard in all cases or only 
those where the transaction is discretionary.

As a general rule the JSE regulations require 
the directors and the company secretary to 
announce particulars of every transaction and 
whether or not prior clearance was obtained. 
A suggested procedure will follow, but let’s 
examine the special circumstances where 
there is no discretion in the transaction. in 
such circumstances the JSE may waive the 
requirement for the announcement of the 
transaction if, on being consulted, they are 
provided with full particulars of the transaction 
and there is a clear explanation as to why 
the affected person has no discretion in the 
transaction. Clearly, until such time as the JSE 
gives it’s ruling the affected person should not 
enter into the transaction.

Turning to the question of obtaining clearance 
the questions to be asked are, firstly, who 
has the authority to give such clearance and, 
secondly, under what circumstances can the 
affected person be denied clearance to transact?

The number of cases where clearance will 
be sought is, in many cases, likely to be 
small. Setting up a separate committee would 
therefore be akin to using a sledgehammer to 
crack a nut. So a sub-committee appears to 
be a solution; ideally within the overall remit 
of the audit committee. Be that as it may, the 
composition of the ‘clearance committee’ should 
be two independent non-executive directors 
and the company secretary and they should 
be empowered as a functioning executive 
committee and not one that merely makes 
recommendations up the line. The terms of 
reference or charter of this committee should 
be carefully written to make the extent of their 
authority clear.

The clearance committee should have the 

authority to decline to give authorisation to 
transact in securities in any prohibited (closed) 
period and at any other time where the affected 
person has, or is deemed to have, access to 
unpublished price sensitive information.

What is the procedure that should 
be followed? 

First things first. it is essential, especially when 
conducting the induction of new directors, 
more so those who have not previously been 
a director of any companies, to deal with the 
question of transactions in securities. incoming 
directors need to understand that they are 
restricted in dealing in securities of the company, 
or the group of companies if this applies, and 
why this requirement exists. They should 
be given the procedure to be followed and, 
preferably, a form designed for this specific use 
so that essential information is not omitted when 
clearance to transact is sought.

To be prudent one needs to determine which 
affected persons, other than the directors and 
company secretary, should also be made 
acquainted with the procedure and the perils 
of transacting in securities when they are in 
possession of unpublished, material price 
sensitive information.

When an affected person seeks clearance to 
transact there is a great deal of information that 
needs to be supplied. The name of the person 
making the application; in which company the 
securities are held; whether the securities are 
held beneficially or nominally; the nature of 
the transaction e.g. sale, purchase, donation, 
etc.; the quantum of the proposed transaction 
in terms of the number and approximate value 
of the securities; the anticipated date of the 
transaction, and whether the transaction will take 
place on- or off-market being the critical data.

The clearance committee will then evaluate the 
proposed transaction, paying particular attention 
to whether or not it will fall into a prohibited 
trading period. Once decided, the applicant must 
be informed in writing of the decision to grant 
clearance or otherwise. it is important to note that 
clearance should be limited to a window period 
of, say, 10 days. it would be unacceptable to 
get clearance and to embark on the transaction 

some months later since circumstances could be 
quite different at that time.

Within 24 hours of the transaction having taken 
place the affected person must communicate, in 
writing to the company secretary, the completion 
of the transaction, the number of securities 
involved, the monetary value of the deal. 
This information must be announced on the 
Securities Exchange News Service (SENS) via 
the company’s JSE Sponsor. if the transaction 
for which clearance has been given is completed 
in two or more tranches then the announcement 
must occur with each tranche, in other words 
a single announcement covering several 
transactions over a number of days making up 
the total transaction for which clearance was 
given is not acceptable.

An oblique issue in regard to announcements 
of transactions in securities relates to 
circumstances where the affected person is 
a retirement fund member and the retirement 
fund has a portfolio of investments – obviously 
belonging to numerous beneficiaries (the 
members of the fund). investment managers 
who are unconnected to the companies in which 
they invest invariably manage fund portfolios. 
Fund members are oblivious to the detailed 
transactions undertaken by their investment 
managers, and despite being fractional 
beneficiaries in the securities or any gains made 
by the investment, they are clearly in no position 
to influence transactions. These therefore fall 
outside of the scope of the JSE requirements for 
clearance and announcements.

Over and above the obligatory SENS 
announcement, companies should also ensure 
that they place details of the transactions in an 
appropriate section on their corporate website. 
As a prudent step, a comprehensive disclosure 
of all dealings in securities by the directors and 
company secretary in the year under review 
should be made in the company’s integrated 
report

getting prior clearance is very important and 
company secretaries, in their pivotal role in 
corporate governance, should provide their 
boards with rock-solid support. When things 
are properly organized bad things like lines and 
penalties are avoided! 
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SA still has some way to go in building 
the pipeline of future female leaders 
A PWC survey
Although South African women are making 
great strides in the boardroom, corporate South 
Africa still has more work to do particularly when 
it comes to leadership positions, says PwC. 
Women currently hold less than four percent 
of CEO positions in JSE listed companies. 
“Companies that are actively promoting and 
advancing women to the highest levels of 
management and leadership tend to have more 
engaged boards with a greater diversity of talent 
and wealth,” says Carmen Le grange, PwC 
Partner in Advisory Services. 

Recent research has found that companies with 
the highest percentage of women on boards also 
tend to outperform those with lower percentages 
of women on boards. This includes higher 
returns in sales, a greater return on invested 
capital, and a higher return on equity.  “it 
is important to bear in mind that women’s 
advancement in business is not just a ‘gender’ 
issue,” says Le grange. “it is an economic and 
business issue. For South Africa to have a 
competitive workforce, as well as a robust and 
healthy economy, we need to realise the full 
value of all our talent – men and women.” 

Le grange says: “The business case for 
developing the female talent pipeline is 
clear-cut”. it allows companies to: improve 
performance at all levels including the board; 
attract and retain a wide pool of talent; improve 
the organisation’s productivity and bottom line; 
and achieve better corporate governance. 

PwC’s 2014 Executive Directors’ Remuneration 
report shows that at board level the gap between 
male and female executive directors widens and 
according to industry type. For instance, there 
are only 13% of women operating in executive 
roles in the basic resources sector, compared 
to 87% of men operating in executive positions. 
The financial services sector is also largely 
dominated by men at board level (85%), with a 
minority of women (15%). 

The report also shows that more work needs 
to be done to achieve better representation 
of women on boards. gender equality at 
management level has tended to remain flat 
at about 24% since 2009. According to the 
report, without proactive support at board level, 
in another five years, organisations that do not 
mainstream women may find that there are 
even fewer female leaders in decision-making 
positions. 

it is also interesting to note that 23% of male 
senior executives and senior managers were 
paid in the upper quartile of the market while, 
only 2.3% of females were paid at the same 
level, according to research carried out by 
PwC’s REMchannel® on-line survey. And 2013 

Tax Statistics issued by National Treasury and 
the South African Revenue Service show that 
women accounted for 43.6% of the assessed 
individual taxpayers, had an average taxable 
income of R167 489 and were liable for tax of 
R27 980 at an effective rate of 16.7%. On the 
other hand, men had an average taxable income 
of R225 919 and were liable for tax of R50 100 
at an effective rate of 22.2%. 

The matter of boardroom diversity in the context 
of increasing the number of women sitting 
on boards is a global phenomenon and not 
unique to South Africa. in November 2013, 
the European Parliament voted for a draft 
law mandating a 40% female quota for non-
executive board posts. it is highly likely that the 
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majority of Eu states will vote for the proposal to 
become law, given that France, Spain, Holland, 
many of the Scandinavian nations, as well as 
germany, supports quotas. 

Those against the quota system contend that 
Norway’s introduction of similar laws in 2003 
worked only at the level implemented. Not one 
of the 25 companies on the Oslo bourse has 
a female CEO and the gender pay gap is still 
estimated to be within the region of 15%. 

Norway, Sweden and Finland continue to 
lead the developed world in their percentage 
of women directors on the boards of listed 
companies, with 36.1%, 27% and 26.8, 
respectively. italy and France are also seeing 
significant increases in women’s representation 
following the passage of recent laws on board 
diversity. The percentage of women on uK 
boards has risen 4% since 2009, possibly in 
reaction to the threat of Eu-level regulation on 
the matter and now stands at 12.6%. in the uS 
women hold only 11% of board seats at the 
world’s largest and most well-known companies, 
with little progress being made on gender 
diversity for more than a decade. 

Diversity and inclusion should be a boardroom 
imperative, says René Richter, PwC Partner 

responsible for managing the Research 
Division of Human Resources Services. The 
underrepresentation of women is not a new 
issue; it is a matter which has not been fully 
addressed in the business world. There are 
those who say that women “unintentionally 
hold themselves back” in their careers, 
meaning they don’t allow their voices to be 
heard in the business world. Others contend 
that women’s lifestyles change the outcome of 
their professional careers. PwC’s ‘Women in 
Work’ index shows that in countries where there 
is a more equal proportion of women to men in 
executive positions, both mothers and fathers 
share the workload of raising a family and 
promote a healthier work/life balance for both 
genders. 

“Whichever way you look at the issue, more 
needs to be done by leaders and the business 
world to address this matter – there is no 
quick fix,” says Richter. “And quotas are not 
necessarily the best answer to change the 
culture of building a diverse workforce,’ she 
adds. Businesses and policymakers have a vital 
role to play in addressing the needs of female 
employees in areas such as flexible working 
hours, childcare policies, and diversity goals. 
Although family-friendly work practices are often 
aimed at women, there needs to be a mind 

change away from the notion that women alone 
are responsible for family responsibilities, adds 
Richter. Work policies should be favourable to 
both male and female employees in terms of 
work and family commitments. 

 “Businesses need to empower more women to 
step up and be counted and included for their 
talent and skills and what they can bring to the 
business when they are placed in high-level 
positions,” says Richter. 

Tumi Seaketso, PwC Associate Director in 
Human Resources Services, says there are 
a number of initiatives to promote, develop 
and retain female talent. Companies must 
provide opportunities to ensure women get the 
experience they require to be appointed to senior 
positions on boards. These include training, 
executive coaching, mentoring and sponsorship 
programmes. “Although traditional mentors 
can assist in lending advice and guidance to 
mentees, sponsors are critically important,” adds 
Seaketso. “A sponsor is someone at a high-
level within the organisation who has influence 
over the decision-making, in particular where it 
relates to employees who have demonstrated 
performance and have the potential and 
aspiration to lead,” concludes Seaketso. 
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Vusi Skosana FCIS
Company Secretary

Florence Nkomo ACIS
Company Secretary

Bert Kok FCIS
Group Secretary

Helen Grosvenor ACIS
Company Secretary 

Bonny Thebenyane FCIS
Head of Company Secretarial and Legal

Jacques van Heerden ACIS
Company Secretary

Avril Manduna ACIS
Assistant Company Secretary

Jill Parratt FCIS
Group Secretary

Lerato Motlamelle ACIS
Assistant Company Secretary

Is your company secretary           a chartered secretary?       
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Is your company secretary           a chartered secretary?       

Shamida Smit FCIS
Companies Secretary 
ANGLO AMERICAN ZIMELE

 

Natasha Bouwman ACIS
Assistant Company Secretary 

Emmah Chakamuka ACIS
Assistant Company Secretary

Martin Harris FCIS
Company Secretary 

Clive Kneale FCIS
Company Secretary

Johann Neethling FCIS
Group Company Secretary

Sarah Elizabeth Wray ACIS
Group Secretary

Alison Blanchard FCIS
Risk and Governance Executive

Nicky Edmunds FCIS
Company Secretary
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Let your desire for success be 
greater than your fear of failure 
Welcome speech made at the 2014 Awards Ceremony by CSSA President Zernobia Lachporia

good evening ladies and gentlemen and 
welcome to the awards ceremony. Firstly, 
congratulations to all the graduates, and 
to parents and family celebrating this 
special event with you. Not only will we 
be honouring the graduates this evening 
but also those who will be receiving 
special prizes.i think it’s important that we 
acknowledge all the hard work, dedication 
and sacrifices made by everyone 
here in achieving this qualification. 
Congratulations on persevering and 
getting to this day. 

i’d like to briefly share with you the 
journey and experience i’ve travelled in 
finally achieving my goal of becoming a 
Chartered Secretary. it was a bit of an 
extended one purely because of the lack 
of knowledge i had about the institute at 
the time. Quite honestly (without disclosing 
too much about my age) i don’t even recall 
having had any access to internet facilities 
back then – “google” searches were non-
existent. 

After completing my three year National 
Diploma: Company Administration in 1992, 
i worked as a financial administrator at 
an NgO for about 10 months. Although 
the title sounded quite important, i was 
actually a glorified “tea lady”. 

Still having no practical company 
secretarial experience, i decided to send 
my Cv to a few employment agencies, 
audit firms and to a friend’s dad who ran a 
small auditing practice. i received quite a 
few responses from employment agencies 
who really just wanted to know “how many 
words per minute i could type”. i think 
these agencies had no idea of what a 
Company Secretary was. 

A few months later, i finally got my break 
and received a call from my friend’s 
dad. His firm had merged with Deloitte & 
Touche as they were called at the time 
and one of the Senior Managers in the 
Secretarial department reviewed my Cv 
and wanted to meet with me. 

After the interview, i was offered the job 
and couldn’t wait to gain experience in 
the field i had studied for. i was fortunate 
enough to have received the best possible 
training in the two years that i was 
there, but the experience i gained was 
only limited to statutory administration, 
preparation of paper minutes and 
resolutions as well as ensuring legal 
compliance. Only the senior consultants in 
the department could attend actual board 
meetings, annual general meetings and 
general meetings on behalf of clients. 

i made a conscious decision then to start 
looking for work in a corporate listed 
environment. After Deloittes, i worked for 
a small to medium company called Arcay 
group – very much a family business 
at the time. Although this was not a 
listed company, i worked as a company 
secretary (in a junior management role) 
reporting to the Managing Director. i 
gained extensive experience in providing 
advisory and secretarial services to the 
Board as well as ensuring compliance with 
statutory, legal and applicable regulatory 
requirements, including the first King 
Report on Corporate governance. 

i decided to pursue my tertiary studies 
again and was first introduced to the 
Chartered Secretaries Southern Africa 
(“CSSA”) qualification. The Managing 
Director at Arcay group was a member 
of the institute and recommended that i 
register to complete this programme in 
order to qualify as a Chartered Secretary. 
Two years after joining guardian National 
insurance, i made enquiries with the 
institute and sent through my application 
forms. i received certain credits for the 
National Diploma i completed and only 

CSSA President, Zernobia Lachporia



boardroom | Issue 3 | 2014page30

needed to write about seven subjects 
to qualify as a graduate. in 2000, i 
successfully completed my CSSA 
qualification and can confirm that this 
qualification has created many career 
opportunities for me. 

Through all the years of trying to work 
in a listed environment, i was fortunate 
and blessed to have worked for large 
corporate companies such as Cashbuild, 
guardian National insurance, iscor, Astral 
Foods, gold Fields, Brait and my current 
job (Liberty Holdings) where i gained 
significant practical experience to being 
a fully-fledged company secretary.  The 
CSSA qualification was a pre-requisite 
for most of the companies i had worked 
for. After gaining the necessary work 
experience, i also applied and was 
accepted as an Associate of the institute 
and then later on became a Fellow. 

Having personally embarked on this journey, 
i can confirm that there is significant benefit 
in being a member of Chartered Secretaries 
Southern Africa. Our institute is recognised 
as an accredited body for governance and 
accounting professionals. 

graduates, such as yourselves who 
have now completed the CSSA Board 
Qualification Examination will immediately 
become eligible to be a gradiCSA 
member as the first step to becoming a 
fully-fledged member. You will receive 
regular and important information and 
communication about key events involving 
the institute, publications as well as the 
Continuing Professional Development 
(“CPD”) programmes that we run. You 
will be encouraged to attend regular CPD 
events offered at discounted rates to 
ensure that you remain at the forefront of 
governance and accounting issues. This 
will also provide you with many networking 
opportunities. 

We encourage graduates who have 
gained the necessary work experience of 
three to six years to apply to the institute 
to be admitted as an Associate of CSSA. 
You can then use the ACiS designation 
after your name. An Associate can, after 
more extensive working experience of five 
to eight years, apply to be admitted as a 
Fellow and may include the prestigious 
‘FCiS’ designation after their name. 
As Chartered Secretaries you will able 

to command competitive remuneration 
packages.

On behalf of the CSSA Board, i wish to 
thank the CEO, Stephen Sadie, Sandy van 
Niekerk and all the staff for their hard work 
and dedication in organising this event in 
your honour and making this evening a 
success. 

in closing, i’d like to share a quote by Ed 
Helms that has, and will always, resonate 
with me in the years to come:

“Don’t be afraid of fear, because it 
sharpens you, it challenges you, it makes 
you stronger, and when you run away 
from fear, you also run away from the 
opportunity to be your best possible self”.

So to all of you graduating this evening, 
“let your desire for success be greater 
than your fear of failure!” 

Thank you and enjoy the rest of the 
evening. 

Awards ceremony 2014 
A n o t h e r  y e a r,  a n o t h e r  g r o u p  o f 
distinguished graduates from CSSA. The 
Awards Ceremony for 2014 took place at 
the Linder Auditorium, Wits School of 
Education on the 22 August 2014. Around 
65 students graduated with the CSSA 
esteemed qualification this year. Students 
and their families were welcomed and 
the excitement infused the auditorium. 
A notable address was delivered by the 
President ,  Zernobia Lachpor ia,  who 
focused on the advancement of women in 
the profession as well as the opportunities 
that CSSA as an institute afforded her and 
the doors that it has opened in her career.

CEO, Stephen Sadie congratulated the 
graduates and spoke on how corporate 

governance affects every part of our society 
today, especially in Southern Africa. He 
stated that good governance guides the 
integrity and fabric of every organisation and 
that governance needs a stronger presence 
in all spheres in both the public and private 
sectors. He illustrated how poor governance 
at the SABC had turned the SABC from being 
a proud public broadcaster in the 1990s to 
the laughing stock that it has become today. 
This was evidenced by the fact that the 
COO did not have a matric and that he had 
increased his salary three times in one year.

Students commented on how honoured they 
are that their educational journey has come to 
a culmination of an internationally recognised 
qualification that can further their careers. 

A barnyard style dinner followed where 
everyone enjoyed music and socialising 
with members of the institute as well 
as their fellow graduates and families.

We look forward to another successful 
cohort of CSSA graduates next year.
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Zernobia Lachporia congratuLating a 
graduate

Zernobia Lachporia capping a 
graduate

Johann neethLing congratuLating a 
priZe winner

the gaLLery of graduates and 
their famiLies 

graduates Listening attentiveLy Johann neethLing, John shochot and 
stephen sadie

the barnyard themed dinner party

tumisang spannenburg tebogo Lengwati Karen Louw gonaLuxmi naidoo freddy baKasa
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Election to membership
The institute is pleased to welcome the following members to the grade 

of membership shown below 

Prize winners 2013/2014

feLLOWsHiP
l Suraya Periah, Afgri Operations Ltd – 

group Company Secretary
l Duncan Thabo Hule, Botswana Life 

insurance – Relationship Manager 
(Employee Benefits)

l vuyisile Kapan, international Finance 
Corp (World Bank group) – Finance 
Analyst

assOciatesHiP
l David Jacobus Barnard, Eastern 

Platinum – Administration Manager
l gonalutchmi Naidoo, Fragomen 

Africa – Financial Manager
l Natasha Bouwman, MMi Holdings – 

Assistant Company Secretary
l Dirk Reonard du Plessis, Lucerne 

Transport – Financial Director
l Christopher Paul Lott, Kansanshi 

Mining – Financial Controller
l Jacobus Christoffel Snyman, 

Admintech – Accountant
l viola Chimanyi, uPT Secretarial 

Services – Secretarial Services 
Manager

l Jaco Lucas, Christian Lucas 
Attorneys – Attorney/Professional 
Assistant

l Yvonne Maponga, Endangered 
Wildlife Trust – Senior Bookkeeping/ 
Accountant

l Ntomboxolo Abegail Matshaya, Auditor 
general SA – Ethics Manager

l Zaza Brenda Malinga, MTN SA – 
Senior Manager: Assistant Company 
Secretary & Compliance Officer

l Sigrid Hartmann, Craton Mining and 
Exploration – Company Secretary and 
Administration Manager

October 2013 examinations
l Waheda Khan - Corporate Financial 

Management
l	Natasha Bouwman - Corporate 

Secretaryship
l Nicola venter - Corporate Administration
l Easter Maronga - Economics
l Katherine Battiss - Communication
l Tsepho Mathlabi - general Principles of 

Commercial Law
l irvine Ngcoya - Financial Accounting i
l Claire August - Taxation

l Obakeng Ramokalaka - Strategic & 
Operations Management

l Prosper Chipangura - Advanced 
Commercial Law

l Shame Chiwara - Managing information 
Systems

l Joy Mjokezeli - Financial Accounting ii
l Nokulungo Mathebula - Management 

Principles

may 2014 examinations
l Mariette Swart - Corporate Financial 

Management

l Bronwyn Baker - Advanced Commercial 
Law

l Malinda Cavanagh - Auditing and 
independent Review

l Petronella Banda - Communication
l Samantha Mathura - Economics
l Natalie visagie - Financial Accounting iii
l Joseph Chilanga - Management 

Principles
l Joseph Chilanga - Managing information 

Systems
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