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THE PLANNING ENVIRONMENT

COMPANIES ACTS IN SOUTH AFRICA
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History: 3 Companies Acts

1. 1926

2. 1973

3. 2008
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History: 1973 Act amendments

 1973: introduction of no par value shares

 2006: widely-held and closely-held companies



The 2008 Companies Act

 The Companies Act of 2008 is a new Act, and comprises a rewriting 

of the Companies Act in its entirety

 The 1973 Act becomes irrelevant

 All companies are deemed to have been formed in terms of the new Act 



The planning environment: where are we now?

 The Companies Act of 2008 

 Companies Amendment Bill: “rectifications”

 Draft regulations

 King 3

 Shareholders’ Code (responsible investing by institutional investors)

 Inconsistencies and contradictions 



Section 27(6): if, in a particular year, the 

financial year of a company ends on a 

Saturday, Sunday or public holiday, that 

financial year will be regarded as ending on 

the next business day



MBA

MDP

Outreach

DBA

The principles and recommendations
of the King Codes

Business decisions
and

business skills

The common law

A company’s own constitution

Statutes, such as  
the Companies Act

Corporate governance in South Africa



Entity choices
Types of companies: 2008 Companies Act



Types of companies: new Companies Act

Types of 
Companies

Profit 
Company

Public 
company (Ltd)

State-owned 
enterprise 
(SOC Ltd)

Personal 
liability 

company (Inc)

Private 
company (Pty) 

Ltd
External 
company

Non-profit 
company

External 
company
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Choices: 

1. Different types of company

2. Close corporations

3. Trusts

4. Combinations: for example trusts owning shares or members’ interests

5. Tax issues
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Planning: 
existing companies and close corporations



13

Schedule 5

 Every pre-existing company continues to exist as a company as if it had 
been incorporated and registered in terms of the 2008 Act with the 
same name and registration number

 Think of existing provisions of Articles, such as dividend requirements
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Schedule 5

Section 1 definition of MOI and pre-existing companies:

means the document by which a pre-existing company was structured and governed 
before the effective date
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Schedule 5
 Companies may file without charge within 2 years file an amendment to 

its MOI to bring it in harmony with the 2008 Act 

 Consider existing shareholder agreements
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The Close Corporations Act 1984

existing close corporations will be allowed to continue

but 

the formation of a new close corporation is not possible 
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The Close Corporations Act 1984

Consider ‘members’ vs. ‘shareholders’
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The planning environment:
The MOI 
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Incorporation of a company

 The filing of a ‘notice’ of incorporation

 The Notice must be accompanied by a copy of the MOI 
(MEMORANDUM OF INCORPORATION)

 If all formalities are in order, (such as the name) a Registration 
Certificate will be issued
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Incorporation of a company

 The MOI is the key
 Gives choices and needs careful 

planning
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The MOI is defined in section 1 and section 
15

 Determines the nature of the company 
(public, private etc.)

 Sets out rights, duties, responsibilities of 
shareholders, directors, others

 Sets out any other matters and can alter 
any alterable provision of the Act
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The Companies Act 2008: a private company

 MOI prohibits the offering of its share to the public and 

 MOI restricts the transferability of its shares
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The MOI 

1. Unalterable provisions: such as the statutory duties of 

directors

2. Alterable provisions: such as what constitutes a quorum 

and a special/ordinary resolution 

3. Default provisions: such as authorised share capital 
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The Companies Act 2008: MOI

 Key to the new Companies act: flexibility: MOI

 MOI and shares

 MOI and powers of directors vs. powers of shareholders
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The MOI is defined in section 1 and section 15

 It is a contract between shareholders
 It is a contract between each shareholder and the company
 It is a contract between the company and each director
 It is a contract between the company and a prescribed officer
 It is a contract between the company and each committee member
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The MOI: 3rd parties dealing with a company

Marpo Trading (RF) (Pty) Ltd
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Planning: incorporation and the lifting of the corporate veil

Airport Cold Storage (Pty) Ltd v Ebrahim and Others 2008 (2) SA 303 (SCA)

 A Court does not have a general discretion to disregard the existence of 
a separate corporate identity whenever it considers it just or convenient
to do so

 where fraud, dishonesty or other improper conduct is present
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Incorporation and the lifting of the corporate veil

Section 20 of the new Companies Act refers to the

‘unconscionable abuse of the juristic personality of 
the company as a separate entity…..’
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The Companies Act 2008: choices of 
principles in the policy document
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The Companies Act 2008: choices of principles in the policy document

1.         Traditional shareholder model

2.        The ‘enlightened shareholder’ approach

directors should have regard to the need to have productive relationships with other 
stakeholders. Extended legal standing for some stakeholders

3.        The ‘pluralist’ approach

directors are required to balance shareholders’ interests with those of others 
committed to the company
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Section 20 of the new Act

 shareholders

 directors 

 prescribed officers 

 a trade union 

may take proceedings to restrain the company from doing anything inconsistent with the Act
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The Companies Act 2008: key concepts

 Enlightened shareholder approach: the right to approach a court is not 

limited to shareholders

 Enlightened shareholder approach: initiation of business rescue 

proceedings by others (not just by shareholders)
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Background: the Companies Act 2008 
planning………….interpretation of the Act
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Background: the Companies Act 2008 interpretation

Section 5: this Act must be interpreted and applied in a manner that 

gives effect to the purposes set out in section 7
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Background: the Companies Act 2008 interpretation

Section 7: purposes of the Act

 Promote compliance with the Bill of Rights in the application of 

company law

 Encourage entrepreneurship

 Encourage high standards of corporate governance

 Balance the rights and obligations of shareholders and directors 

within companies

 Provide for the efficient rescue and recovery of financially 

distressed companies in a manner that balances the rights and 

interests of all relevant stakeholders
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Section 6: substantial compliance

 A court may on application of the Commission declare any agreement, 

transaction, arrangement, resolution or provision in a MOI to be intended 

to defeat or reduce the effect of a prohibition or requirement of the Act 

and void
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substance over legal form

 Intention

 Loan agreements

 Donations
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The Companies Act 2008: 
Planning and choices: 

different rules for different companies
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 All companies must prepare annual financial statements (AFS)

 All companies must file annual returns with the Commission

 Not all companies require an audit

 Some companies only need an independent review, and in some cases this only

means having financial statements being independently compiled

 Some companies do not need neither an audit nor independent review

 Differential reporting
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Different rules for different companies

 Public companies are subjected to a more demanding regime and are

required to have these AFS audited annually

 Public companies must have an audit committee and must appoint a

company secretary

 Public companies have to file a copy of their audited AFS with their annual

return
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Public listed company

1. Harmonious with IFRS

2. All listing requirements

3. Audit

4. Must appoint a company secretary

5. Must have an audit committee
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State owned companies (SOC)

1. Harmonious with IFRS

2. Public Finance Management Act

3. Public Audit Act

4. All other applicable national legislation

5. Audit

6. Comply with extended accountability requirements of Chapter 3
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Choices: private company…………….‘Proprietary Limited’ or ‘(Pty) Ltd’

1. * holding assets in a fiduciary capacity

2. * directorships and shareholdings

3. * assets and turnover

4. * subject to a compliance notice

5. *  all other private companies 
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Private companies and close corporations that hold assets 
in a fiduciary capacity for a broad group of persons 

who are not related to the company

1. Harmonious with IFRS

2. Audit

3. No audit committee

4. No company secretary

5. (It will not be apparent from the company’s name that it is 

regulated in this way)
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Private companies if every person who is a holder of, or has a 
beneficial interest in, any securities issued by the company is 

also a director of the company

1. No prescribed reporting standard 

2. No audit

3. No independent review

(think of a trust owning the shares in a company)
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Private companies with assets less than R 5m and “its reported annual 
revenue from its business activities” is less than R 20m

1. No prescribed reporting standard

2. No audit, no independent review

3. Financial statements to be “independently compiled 

and reported”

4. No audit committee

5. No company secretary
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Private companies that are subject to a compliance notice

Regulation 32: The Commission may issue a compliance notice to a 

company requiring its most recent financial statements to be audited 

on the grounds that the activities of the company during the previous 

year raise a reasonable apprehension of potentially adverse 

consequences to the public, which cannot be dispelled without such 

an audit being performed

1. Audit

2. No audit committee

3. No company secretary
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All other private companies

1. IFRS for SMEs 

2. Reviewed by “an independent accounting 

professional”

3. No audit committee

4. No company secretary
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“Independently compiled and reported”

1. Prepared by an “independent accounting professional”;

2. On the basis of financial records provided by the company; and

3. In accordance with relevant standards
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Reviewed by “an independent accounting professional” 

1. A member of a professional body that is a member of the 
International Federation of Accountants; and

2. Does not have a personal financial interest in the company; and
3. Does not have a personal financial interest in a related or inter-

related company; and
4. Is not involved in day-to-day management; and
5. Has not been in day-to-day management during previous 3 years; 

and
6. Is not a prescribed officer; and
7. Is not an employee of the company or of a related or inter-related 

company (nor has been for 3 years); and
8. Is not a material supplier, customer; and
9. Is not related to any such person



The Minister, not the Council, has the responsibility for prescribing financial 
reporting standards. These must be harmonious with to IFRS

 To follow IFRS means that what will be contained in the financial statements 

of SA companies is determined by a body outside SA

 UK Companies Act: financial statements must be prepared either so as to 

give “a true and fair view” or in accordance with IFRS



 No specific requirement to prepare consolidated or group financial 

statements

 IFRS (IAS 27) provides that a company need not present consolidated 

financial statements if its shares are not publicly traded

 Therefore there is no requirement for private companies to prepare group 

annual financial statements
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Choices: financial statements: section 29

No audit for certain companies but……………………

n If a company provides ANY financial statements to ANY 

person for ANY reason, they must satisfy any applicable

financial reporting standards as to form and content

n Must not be

(a) false or 

(b) misleading or 

(c) incomplete
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The Companies Act 2008: planning 
The powers and duties of directors
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Definition of a director
A ‘director’ is defined as ‘a member of the board of a company ... or an 

alternate director of a company and includes any person occupying the 

position of a director or alternate director, by whatever name designated’

(s1 of the Companies Act of 2008)
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Definition of a director

Section 76: for the purposes of statutory duties, ‘director’ includes 

 a ‘prescribed officer’

 Member of a board committee

 Member of the audit committee 
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A ‘prescribed officer’: regulation 45

 A person who has general executive authority over the company (President, CEO, 
MD)

 A person who has responsibility for financial management of the company 
(Treasurer, CFO, Chief Accounting Officer)

 A person who has responsibility for management of the legal affairs of a company 
(General Secretary, General Counsel)

 A person who has managerial authority over the operations of the company (COO)

 A person who otherwise exercises or significantly influences control over general 
management and administration of the business



Directors: section 66
1. ‘The business and affairs of a company must be managed by or under the 

direction of its board’

2. Both the Act and the MOI can curtail the powers of the board of directors

3. Balance: shareholders vs. directors



Planning: directors and the business judgement test
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Business judgement rule

The rule deems a director to have exercised his powers or functions in the best 
interests of the company and with the requisite degree of care, skill and 
diligence provided that: 

1. The director had taken reasonably diligent steps to become 
informed about the matter in question and

2. Either the director had no material personal financial 
interest in the matter or had disclosed his financial interest to 
the board or the shareholders; and

3. The director reasonably believed that the decision made by 
him or the board was in the best interests of the company



PLANNING: LIQUIDITY AND SOLVENCY 



RECKLESS AND INSOLVENT TRADING (S 22; reg 20 & 21)

A company must not-

 carry on its business recklessly, with gross negligence, with intent to 

defraud any person or for any fraudulent purpose (s 22(1)(a)); or

 trade under insolvent circumstances (s 22(1)(b)).



LIQUIDITY AND SOLVENCY 

A company satisfies the solvency and liquidity test if

1. The assets of the company, as fairly valued, equal or exceed the liabilities as fairly 
valued

and

2.   It appears that the company will be able to pay its debts for a period of 12 months 
after the date on which the test was considered



•The new Companies Act: liquidity and solvency

•financial assistance for subscription of its securities in terms of section 44

•grants loans or other financial assistance to directors section 45

•any ‘distribution’ as provided for in section 46

•if cash is given instead of capitalization shares in terms of section 47

•acquire its own shares as provided for in section 48
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The Companies Act 2008: 
Planning and business rescue provisions
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The Companies Act 2008: Business rescue provisions

Business rescue vs liquidation
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The Companies Act 2008: Business rescue provisions

The Companies Act, 2008 in s 128(1)(b) defines ‘business rescue’ as:

proceedings to facilitate the rehabilitation of a company that is financially 
distressed by providing for—

(i) the temporary supervision of the company, and of the management of its 
affairs, business and property; 

(ii) a temporary moratorium on the rights of claimants against the company 
or in respect of property in its possession; and 

(iii) the development and implementation of a plan to rescue the company or, 
if that is not possible, a plan that would achieve a better return for the 
company’s creditors than the payment they would have received if the 
company had simply been liquidated immediately



Business rescue : key areas 

1. Application for initiation of business rescue

2. Effect on (a) control (directors)
(b) debt (creditors) 
(c) employees and 
(d) agreements of a company

3.  The role of the business rescue practitioner



Business rescue  

1. Can be initiated by the Board of directors; or

2. Can be by application to Court by any affected person



Business rescue  

Section 129: initiated by the Board of Directors

Application if the board has reasonable grounds to believe:

1. The company is financially distressed

2. There appears to be a reasonable prospect of rescuing the company

3. This resolution cannot be adopted if liquidation proceedings have been 

initiated by or against the company

4. The resolution is effective only once it has been filed with the 

Commission

5. Every affected person must be notified of the resolution (shareholders, 

creditors, trade unions and employees)



Business rescue

A  company will, according to section 128(2) (f), be financially distressed in the 
following circumstances:

1. If the company is unlikely to be able to pay all its debts as they become payable within 
the next six months

or

2.    If the company is likely to become insolvent (i.e. its debts are likely to be more than its 
assets) within the next six months.



Business rescue  
Section 129: initiated by the Board of Directors

• The company must appoint a business rescue practitioner who satisfies 
certain requirements and who has consented in writing to accept the 
appointment

• The Commission and every affected person must be notified of the 
appointment

• Where a resolution has been adopted, a company may not adopt a 
resolution to begin liquidation proceedings unless the resolution has 
lapsed or business rescue proceedings have ended.



Business rescue  

Section 129: initiated by the Board of Directors

At any time after the adoption of a resolution, until the adoption of a business 

rescue plan an affected person may apply to court for an order setting aside 

the resolution

1. Setting aside the appointment of the practitioner

2. Requiring the practitioner to provide security to secure the interests of the 

company and the affected persons

3. Grounds: on the grounds that there is no reasonable basis to believe that 

the company is financially distressed, or there is no reasonable prospect 

that the company will be rescued, or the company has failed to comply with 

the procedures set out in s129  or practitioner is not independent or does 

not have the skills



Business rescue  

Section 129: initiated by the Board of Directors

The court is given certain powers:

1. It can set aside the resolution

2. Give the practitioner more time to form an opinion about the financial status 

of the company

3. It may make a further necessary and appropriate order including placing 

the company under liquidation



Business rescue: application by an affected person



Business rescue: application by an affected person

The court may make an order placing a company under supervision and 

commencing business rescue proceedings if it is satisfied that there is a 

reasonable prospect of rescuing the company and 

1.  the company is financially distressed; or 

2. the company has failed to pay over any amount due to a government

authority in terms of a statutory obligation in respect of its employees,

such as contributions to the UIF or SARS, or

money due in terms of a contractual obligation, for example salary or a

contribution to a medical aid fund; or 

3. it is otherwise just and equitable to do so for financial reasons;



Business rescue by affected persons 

The court may also, while hearing an application for liquidation of the company or 

to enforce any security against the company, at any time make an order as if an 

application for business rescue proceedings has been made
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Business rescue…………………..effect
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Business rescue involves rehabilitation of a company by ………
1. Appointment of a business rescue practitioner

2. Temporary supervision and management of the company: the practitioner 
has full management control of the company in substitution for its board and 
management

3. Temporary moratorium on the rights of claimants including on guarantees 
and suretyships

4. Development of a business rescue plan
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Business rescue: employees and workers

 Recognised as creditors of the company with a voting interest to the extent of 
any unpaid remuneration before the commencement of the rescue process

 Requiring consultation with them in the development of the business rescue 
plan

 Permitting them an opportunity to address creditors before a vote on the plan; 
and



Business rescue: employees

 Employees of the company immediately before the beginning of business 
rescue proceedings continue to be employed on the same terms and conditions

 Any amendments of employment terms or retrenchments are subject to the 
Labour Relations Act.



Business rescue: employees

 Any remuneration or reimbursement that became due before 
business rescue and had not been paid, becomes a preferred 
unsecured creditor of the company

 a medical scheme, pension fund  or provident scheme to which 
the company owes money at the commencement of business 
rescue is an unsecured creditor of the company

 Every trade union and employee is entitled:
 to notice of court proceedings or other relevant events 

concerning the business rescue 
 To participate in any court proceedings



Business rescue: employees

it is far more beneficial for employees if the 

company is placed under business rescue 

than if the company is liquidated



Business rescue: creditors
 If a business rescue plan has been approved and implemented, 

a creditor is not entitled to enforce any debt owed by the 

company, except to the extent provided for in the plan

 a business rescue practitioner may entirely, partially or 

conditionally suspend (not cancel) any contractual obligation of 

the company for the duration of the business rescue 

proceedings. This will not apply to an employment contract



Business rescue: creditors

 The practitioner will not have the power to cancel any 

provision of a contract, but may apply to court to 

entirely, partially or conditionally cancel any 

agreement to which the company is a party, on 

terms that are just and reasonable in the 

circumstances (except an employment contract )



Business rescue: creditors

 The other party to a contract that has been 

partially or entirely suspended or cancelled 

may claim only damages from the company 

and not, for example, specific performance of 

the contract



Business rescue: shareholders

 shareholders do not have the right to attend 

the meeting held to consider the business 

rescue plan or to vote on the business rescue 

plan, except for any shareholder whose rights 

will be altered by the plan



The Companies Act and close corporations


